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HE Law is a highly special 
ized profession, to which a 
man must bring unusual talents 
and to which he must devote him 
Fiduciary Bonds self assiduously. 

a ‘ So, too, with the business of 
Receiver | 
Etc. | provides specialized knowledge 
and financial security which per- 

Judicial Bonds | sonal suretyship lacks. 
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ments of every court—federal., 
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With Appraisals as 
With Evidence 


In many of the meritorious cases that 
are lost because of inadequate preparation, 
the weakest links are frequently those for 
which the attorney should have had ex- 
pert assistance, 


This applies with particular force to 
cases involving evidence as to the value 
of property—certainly in many cases a 
decidedly complex and technical matter. 

As with any other class of evidence, 
only that which can be proved to be the 
best available is controlling. 

With appraisals, as with any other class 


of evidence, why use anything less than 
the best? 


THE AMERICAN APPRAISAL COMPANY 


Milwaukee 





Atlanta Cincinnati Los Angeles Philadelphia Syracuse 

Baltimore Cleveland Milwaukee Pittsburgh Washington 
Dallas Minneapolis San Francisco The Canadian 
Detroit New Orleans St. Louis Appraisal Company, Ltd. 
Indianapolis New York Seattle Montreal Toronto 


An American Appraisal 


THE AUTHORITY 


nvestigations - Valuations - Reports - Industrials - Public Utilities 
© 1925, The A. A. Co. 
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NORTHPORT 


CONDITIONAL SALES! — BILLS OF LADING! 
WAREHOUSE RECEIPTS! 


Are you keeping abreast of the times on these 
subjects? 


These and more than twenty other important subjects 
are covered by uniform laws formulated by the Uniform 
Laws Commissioners, approved by the American Bar 
Association and adopted by State Legislatures. 


Your clients are constantly consulting you on matters 
relating to them. 


You need UNIFORM LAWS ANNOTATED be- 
cause it’s the only work that tells you what states have 
adopted these laws, tells you in what particulars they 
differ in their adoption, and brings together under each 
section of each law all the cases from all jurisdictions in 
which that section has been construed and applied. 


The time to buy it is NOW while the price of the 
eleven books is only $50.00 and while you can get it on 
payments of only $5.00 a month if it is not convenient to 
pay cash in full at 6% discount. 


It is a permanent set always up to date, each book 
being supplemented annually. 








EDWARD THOMPSON GOMPANY 


Publishers «x NEW YORK 
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UNITED STATES 
COMPILED STATUTES 
ANNOTATED 





The Laws of the United States 
plus the Constructions of the Courts 





If the courts have construed a statute you want |to 
know it, for the courts have ruled that the construc- 
tion is as much a part of the law as the statute itself. 


Full text of the Acts of Congress Historical Notes showing the der- 
now in force and of general appli- ivation and history of the laws 
cation. Arranged and classified and explaining the changes. 
on the plan of the government's Tables showing where every section 
Revised Statutes of 1878. of every Act has been placed. 

Annotations on the digest par- Index—Full subject-matter index 
agraph plan showing the con- lines make it easy to find the mat- 
structions of the courts applied to ter wanted. 


the facts of the case. 


18 Volumes Buckram Binding $130.00 Deliyered 


West Publishing Co. 


For More Information 











WEST PUBLISHING CO., St. Paul, Minn. 


| would like to have you send me sample pages of the U. S. Compiled 
Statutes Annotated showing the completeness of the annotations and the 
breadth of their scope. I would also like to know your liberal terms of pay- 


ment on the set 
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Law, Name 
and Number LABELS 


CLARIFY THE CONTENTS OF ALL 
BOOKS WITH GOOD LABELS 


More men than ever are labeling the books in their libraries— 
in just the way they like best. That’s because we have shown 
our customers tl AICO BOOK LABELS can be supplied 
promptly, made t der, in amy special style or size—and at a 
nominal cost. 

AICO BOOK LABELS are all stamped in genuine g 
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already gummed 

THEY LIE FLAT AND STICK TIGHT 

We also carry in stock all the Reporter and National Re- 
porter system labels and many others for law books. Also Red 
number labels Let us demonstrate how inexpensive they are 
and eliminate the mistaken impression that gold stamped labels 
are high priced 

Write for descriptive circular. 


G. J. AIGNER & COMPANY 
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TO EUROPE 


in less than 


-) Days 


In all the world there is 
only one steamer capable 
of this performance —~ 


The Great Cunarder 


MAURETANIA 


an oil-burner, unmatched in power, unexcelled 
in appointments, comfort and luxury. 


The whole history of transatlantic travel is typified in 
the growth and development of the Cunard Company— 
Cunard Ships representing the foremost and most mod- 
ern ideas in construction and equipment — the utmost 
possible in service. 


THE WORLD'S FASTEST PASSENGER SERVICE DE LUXE 


SPLENDIDLY EQUIPPED CABIN STEAMERS 
CUNARD “VACATION SPECIALS” (Third Cabin) 
LARGE SELECTION OF ROUTES 
Requests for literature, schedules and other 

information cordially in 


od ANCHOR La: 


or Branches and i Agencion 





2s Broadway, New York o 






















The Practicing Lawyer 


professional contact with 
in and out of court, 

efficiency, 
professional 


knows that 
bar and bench, 
stimulates, makes for 
broader vision, keener 
interest. 
The 
American Bar Association 
Journal 


broadens the extent of these profes- 
sional contacts. It brings the practic- 
ing lawyer in touch with the bench 
and bar of the whole country. 

Editorials, Departments 

and Articles 
are produced by men on the legal fir- 
ing line as practicing lawyers, judges, 
teachers of law. ‘They thus reflect 
intimate contact with the problems 
which confront practicing lawyers 
everywhere 
Address: 
American Bar Association Journal 

38 S. Dearborn Street CHICAGO, ILL. 




















Unknown and Missing 
Heirs—Searched For 


An international organization serv- 
‘ing Lawyers and working along ethical 
lines in the search for heirs and lega- 
tees in matters intestate, testate or 
contested; also owners of dormant 
bank accounts, trust balances that have 
terminated, etc. 

We advance all expenses and handle 
cases on contingent basis. 

Lawyers and others codperating 
with us in behalf of heirs found re- 
ceive adequate compensation. Matters 
extending into foreign countries are 
handled with utmost expedition — by 
cable if urgent, through our special 
representatives in foreign lands. 

Booklet re our services and activities 
sent to Lawyers on request. Legal 
representatives listed for emergency 
service. 


W.C.COX & COMPANY 


Federal Reserve Bank Bldg., 
CHICAGO 
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ACCESSIBILITY 


through careful digesting 
is a feature of the case 
law contained in the 
several units of 


THE ANNOTATED REPORTS SYSTEM 


American Law Reports 
Lawyers’ Reports Annotated 
American Decisions and Reports 
U. S. Supreme Court Reports, L. ed. 
British Ruling Cases English Ruling Cases 


and 


Ruling Case Law 


**The Sets of Simplicity and Service’’ 















THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester, N. Y. 


New York Manila Shanghai 
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LETTERS TO THE BAR 


‘‘A few things 


TRUST 


Assets over $24,000,000 








persistently well done 


are about all one company can success- 
fully undertake in these days of compli- 
cated civilization, and one of these 
things is the administration of trusts.”’ 


CHICAGO TITLE & 


COMPANY 


69 West Washington Street 


Chicago 


No Demand Liabilities 








| Why Sie Loui Needs 
This New Indexed Bible 


He nee sé oft its pr actic al 
ielpfulne actice of his profe 

Oo! 

No othe well arranged for 
the practical 1 f the busy lawyer as 
this New / mbining in one 
handy volume reature of a Bible 
Encyclopedia, | Dictionary and Index 
hese featur a handy volume 
or ready reter in af ( tation a 
yoint of law t cal bearing any 
subiect ] vy locate 
What niseaienainl Lawyers Say 

A Revelat ays Paul D. Dexter, 
a ee f Stock e adds It is a book 

every | have and A fit 
Di paniot brary, con- 
aining as ert aw an 
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“Best Issue | Have Ever Seen” 












SPECIAL ANNOUNCEMENT 


MEMBERS ATTENDING CONVENTION 
DETROIT, MICH., SEPTEMBER 2nd-3rd-4th, 1925 


“FINEST CRUISE IN THE WORLD” 


The Great Lakes Transit Corporation S. S. Octorara 
leaves Buffalo 9:15 A.M., affording a 
daylight cruise on Lake Erie, arriving Cleveland that 
and Detroit after breakfast September 2nd 
Juniata September 5th, 
Meals and berth included in fare. 


September Ist, 
evening 


Returning from Detroit S. S 
1P.M 


For members in Western territory the S. S. Tionesta 


Likes it Best of All 
M. W. Pratt, Attorney Ala Judge W. L. Brown, London, Ky., “I leaves Duluth August 30th, arrives Detroit Septem 
ave several B r have used the Now Indexed Bible, as > . = 
mere helsful @ . * udg wrt and attorney-at- ber 2nd, and leaves Detroit September 5th, arrives 
ti ery & er av ‘ as ir ‘weave life. It ts . P . 
an tae 2 ‘and he re e of the Bible I have Duluth September 8th, stopping at Houghton, Sault 
svapaets Rave & Ste Marie, Mackinac Island, en route. All Railroad 
“Surely the Bible for Lawyer A Time Saver and Tourist Agents can arrange to sell through 
v3 Dyke Ball Baers J C. 8 Brows. oe ige Circuit Court, 
gs Sw Sawer cae . Jeff A I value the New tickets and make reservations or address 
I find that a e Indexed Bib e he we everything I have 
nay easi! ever se It is a time saver.”’ 
Special Lawyer's ) ee $7.50 J. F. Condon 
Bou La ar ther books in your law library General Passenger Agent 
early | "S f special helps. The mpleteness of this m . 
tible at angem« wise and delight you Great Lakes Transit Corporation 
u'll fi your practice " 
Send or mlay Your money back if you are not more 223 Erie St. 
an please 


Buxton-Westerman Co. 


21 West Eim St Dept. 55 


Chicago, 


Buffalo, N. Y. 




















































AMERICAN Bar ASSOCIATION JOURNAL 
































——y 


An Unusual 


Insurance Home 


Administration Building 

Maryland 
Casualty 

Company 











100,000,000 


Over $100,000,000 has been paid in 
claims by the Maryland Casualty 
Company since its organization in 
1898. 


These figures give an impressive 
idea of the scope of the Company’s 
operations during its 27 vears of ex 
istence. They are an effective com 


ment on the Company’s ability and 
willingness to pay claims. 

The total resources of the Compan 
are over $33,000,000. 


This record of satisfaction to pol 
icvholders and the strong financial 
position of the Company give abundant 
assurance of future service. 


Accident—Health—Liability — Automobile — Elevator —Coal Mine— I ork 
men's Compensation—Electrical Machinery—S prinkler Leakage—W ater Dam 
age—Plate Glass—Boiler—Engine—Ff ly-W heel—Burglary—Check Alteratio 
and Forgery—Surety Bonds—Fidelity Bonds. 


Maryland Casualty Company 


BALTIMORE 


Casualty 
Insurance 


We publish the Maryland Casualty Company Lawyers List. 



















2 


ot int 


CORT 





















AMERICAN Bar ASSOCIATION JOURNAL 











TABLE OF 


, 
Page 
Current t 207 
' The Ba \g 5 Press 211 
Vi R 
Improv Iministration Criminal 
Tu cise of Judicial Power.. 217 
H \. Kay GH 
Vali Unite d States o French 
D America 223 
Ma . 
| ill ( { ] Arbor 
x 229 
The | Club \ Gift for 
| l R sear°r¢ 230 
State r Associa 232 
Curr I Regulation of Oil and 
>22 
Gas 233 
| ( 
Editorials 236 


CONTENTS 


Page 

Review of Recent Supreme Court Decisions 238 

Epcar Bronson TOLMAN 

Current Legal Literature. 244 
E. W. PuTtTKAMMER 


Contributions of the Comparative Law Bu- 
reau of the Association. .. +» «246-275 


Organization and Work of Bureau...... 246 
Latin American Legislation....... 247 
European Literature and Legislation... .. 259 
The Common Law’s Indebtedness to Rome 265 
CHARLES SUMNER LOBINGIER 
American Foreign Law Association...... 270 
G. Evans HuBBarpD 
Articles on Foreign Law Published in 
Receat Law JOUTGMS..<.ccccvccvesse 273 
Miscellany cece esese 276 
Official Directory 1924-25... ......0.sese0e 200 














IMPORTANT! 





Delaware Corporation Laws Amended 


Preferred Stock Without Par Value 
May Now Be Issued 


Trusts recog 1 and their creation authorized Liberalized provisions for 
f Finance and Acceptance Corporations. The Corporation Trust 
ny has published the complete text of these highly important amendments and 


send a ¢ mv 


to any attorney. 


THE CORPORATION TRUST: COMPANY 


37 Wall Street, New York 
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ANNOUNCEMENT 


To the Members of the Bar of the United States: 


We want you to get acquainted with the name “Baldwin” 


in connection with law books and law publishing. It stands 
for something different and better than the old order. 


The name “Baldwin” is now identified with the Statutes, 
State Reports, Codes of Practice, Digests or Practice Books of 


NEW YORK, OHIO 
KENTUCKY and TENNESSEE 


Announcements will shortly be made in other states. 


We are in the market for manuscripts on legal subjects. 
Perhaps you have one, or have been thinking of writing one. We 
invite correspondence on the subject. Very liberal arrange- 
ments can be made. Address any of the following offices. 


The Baldwin Law Book Company 
20 Vesey Street, New York, N. Y. 


The Baldwin Law Publishing Co. The Baldwin Law Book Company 


1501 Euclid Ave., Cleveland, Ohio 125 South Fifth St., Louisville, Ky. 


WILLIAM EDWARD BALDWIN 
President 





The Banks Law Publishing Company 
New York City 


Oldest Law Book House in America 
Established in 1804 


WILLIAM EDWARD BALDWIN 
Vice Pres.-Gen. Mer. 


Publishers Official Edition United States Supreme Court Reports Volumes | to 256 
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A Probation System in the United States Courts 

N March 3rd the 
provide for the establishment of 
States 


The act, which 


President signed an.act of 
Congress ““] 
courts, 


the United 


of Columbia.” 


probation system in 
except in the District 
now effective, provides, briefly, as follows: 
The | 


ed to suspend sentence and place offenders on 


States District Courts are author- 


nited 


robation “after conviction or after a plea of guilty 


1r nolo contendere for any crime or offense not pun- 
life imprisonment.” The act 
loes not apply to the the District of 


for which a special probation law was 


shable by death or 


courts of 
Columbia, 
enacted by Congress in 1910. The courts may fix 


ny terms and conditions of probation and may 


voke or 
Judges of 


modify these at pleasure 

District Courts may appoint volun- 
teer probation officers, and each judge may appoint 
officer, be approved by 


Salaried pro- 


me salaried the salary to 
the Attorney-General in each 
e to be appointed under the United 


Probation officers are required 


case. 
ation officers ar 
States civil servic: 

to investigate cases referred to them by the courts 
yn in writing. They are to te- 
.ced on probation and to enforce the 


cive persons pla 
“shall use all suit- 


ind to report t 


ybation. They 
‘t inconsistent with the conditions 


ynditions of p1 
ible methods, 
imposed by the court, to aid persons on probation 
ind to bring about improvement in their conduct 
nd condition.” They are given police powers and 
ire authorized arrest probationers who violate 
the conditions their probation 
This act is based on probation laws now in 
effect in 
today every state has a probation law, and in all 


a large majority of the states. In fact, 
the law applies to adults as well as 


Federal law are 


except 12 states 


The te the new 


rms of 


bation 


juveniles 


laws which have been in 


imilar to the 





force for many years in all state courts in New 
York and Massachusetts. The bill was prepared 
by a committee of the National Probation Associa- 
tion, an organization of judges, probation officers 
and other persons interested in extending and im- 
proving probation laws and practice throughout the 
country. The Association has urged the passage 
of a similar bill in three previous congresses. 

A_majority of the United States judges and 
attorneys endorsed this measure while it. was be- 
fore Congress. They have been keenly aware of 
the restrictions placed upon the Federal courts by 
a decision of the United States Supreme Court 
rendered in 1916 in the so-called Killits case (242 
U. S. 52). This held in spite of the decisions of 
the highest courts in many states that the power 
of the courts to suspend sentence was inherent 
under the common law, in the United States courts 
such power was not inherent but must be conferred 
by act of Congress. 


Evidence in Legislative Investigations 
A QUESTION of great public interest 
raised by Hon. Frederick E. Crane, Asso- 
ciate Justice of the Court of Appeals of New York, 


was 


in an address delivered at the banquet given in his 
honor by the Association of the Bar of the City of 
New York on the evening of Jan. 8. It concerned 
the proper conduct of legislative and congressional 
committees investigating charges against public 
officials and others. Judge Crane called attention 
to the fact that the right of a man to be confronted 
with the witnesses against him in a criminal case 
was considered so important by the people who 
founded the Republic that they insisted on 
bodying it in the very structure of the government. 
He then proceeded to declare that “the spirit and pur- 


em- 


pose of these provisions should apply and be made 
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to apply, in the hands of the legal profession, to 
all proceedings in the nature of criminal prosecu- 
tions, where consequences would be almost as dis- 
astrous.” We extract the following from this ad- 
dress, as briefed and furnished to the press for 
publication: 

“Sufficient, I am sure, has been said to recall 
to your attention the value which the people of 
this country—not the lawyers or the jurists, but the 
every-day common people of this country—have 
placed upon the right of the accused to be con- 
fronted with the witnesses against him. The repe- 
tition in Constitution and in Bill of Rights of this 
provision indicates that it was the general feeling 
that where a man was accused of crime, the person 
accusing him should face him and submit to ex- 
amination. This was the fair and just thing to do. 
To accuse a man of crime without producing the 
witnesses against him who would submit to this 
examination, was not only cowardly but unfair and 
morally wrong. 

“Strictly speaking, all the provisions to which 
I have referred apply only to criminal trials and 
prosecutions. This is the law. The spirit and pur- 
pose of these provisions, however, should apply and 
be made to apply, in the hands of the legal pro- 
fession, to all proceedings in the nature of criminal 
prosecutions, where consequences would be almost 
as disastrous. 


“We have had of late out of every Congres 
and out of every Legislature, investigations in the 
nature of the hunt for the man who committed the 
crime. Many have been these investigations car 
ried on by legislative committees in the State of 
New York. We have had this year an investiga- 
tion at Washington in references to the Oil 
and the Action of the Navy Department and the 
estigations 


Leases 


Attorney-General’s office. These inv 
have always been presided over by lawyers—that 
is, the Senators, Congressmen or Legislators con- 


stituting the Investigating Committee, or a majority 


of them, have generally been members of the legal 
profession. The examination of witnesses has gen- 


erally been conducted by lawyers. The proceedings 
have always taken the form and nature of a trial. 
If the Committee simply sought information the 
proceedings could always have been had behind 
closed doors. The investigations were always con- 
ducted for the benefit of the public—open to the 
public—and peculiarly open to the press. In this 


Pte 


respect the examinations were far different from 


those conducted before a Grand Jury. Proceedings 
before a Grand Jury are not subject to the restric- 
tions of Article 6 of the Federal Constitution and 
like provisions; but the Grand Jury proceedings are’ 
always conducted in secret. 

“The surprising thing about many of these 


Congressional and Legislative investigations is that, 
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Conditions Under 


THE BAR’S COMPLAINT AGAINST THE PRESS 





Which Modern Newspaper Is Produced—Part Played by the Reporter— 


Policy and Practice Among the Best Newspapers—Publicity and Law-Breaking— 
Services Rendered to Administration of Justice—An Examination of Vari- 
OUS Suggested Remedies—W ould They Be Efficacious ? 


By Victor Ros—EWwATER* 


I To What Extent Is It Valid? 


RIME i re rampant and less punished in 
the Unite tates than anywhere in the world. 
Our machinery for the administration of jus- 
tice is inadequate to the task. The crying need is for 


egal and jud form that will make our courts 
hese are counts in the indictment 


ghout the land, dwelt upon and 


; 


more emciet 
resounding thi 


emphasized it ery effort to rally support for 
movements t medy them. Who is at fault if no 
satisfactory is being made, if such condi- 
tions are becoming worse instead of better? 

In voicing these complaints, judges and lawyers 
oin—often I But while, for challenging atten- 
tion to the ble increase in unpunished crime, 


to the law le which many times become denia! 


of justice, to t veak spots in our judicial ma- 
space is freely resorted to, there 


chinery, news 


is not wanting recurrent intimation that responsi- 
bility for the lecried, or for failure to correct 
them, is charg: e upon the press. It is alleged 
that due pros f law through the regular chan- 
nels is interfe with by newspaper publication, 
especially by newspaper exploitation of crime and 


criminals, an suggestion is that these must be 


stopped before icial reform is feasible. 
Though discussion by lawyers of the relations 
of bench, bar and press takes a wide range, it al- 


most invariabl ncentrates on one phase or an- 
other of “Trial Newspaper.” When it comes to 
particularize, exactly what is meant is not so clear. 


In the enumet of objectionables will be found, 








“Tnaccuracy reports of a trial,” “Undue accen- 
tuation of sensational, though irrelevant, evidence,” 
“Exploiting the previous personal life of the accused 
(or litigant [Inciting passion and prejudice 
against the 1 ” “Misleading headlines,” “Resort 


to use of photographs, diagrams, etc., unfair in 
their effect.” proof, many exempla horrenda 


are submitte ith due credit to the offending 
journal, chiefl f front-page scare headings re- 
lating to gre ome murders or high-life divorces. 


All this, we are told, tends to damage incalculably 
the administration of even-handed justice; it de- 
stroys the presumption of innocence in the public 


mind, if it does not create an opposite presumption ; 
it makes it almost impossible to secure competent 
jurors uninflu i by the newspaper accounts they 
have read: it ntributes grounds for change of 
venue, for ert for re-trials: in these last-men- 


tioned ways, 
needless costs 


iles upon public as well as litigant 
nd expense; it breeds criminals and 
| ‘rifying the accused and set- 





promotes crime by gl 
ting him up before the impressionable to be imi- 
*Managing | I (Net Bee, 189 editor, 1906-20 and ed 
r and ublis f r 1917-Marel 92 Chairman Republican 
National mitt Connected wit var 1s Important movements 
Ph. D. Colur 4 sity. 189 Author f Special Assessments—A 
Study in Mur nce” (1208 aod ther works 
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tated ; above all, it weakens respect for law and fot 
the courts and thus obstructs achievement of the 
reforms which bench and bar are urging. 

An arbitrary ruling to dismiss as inconse- 
quential the evidence adduced in support of these 
complaints could not well be requested. There is 
no controverting the fact, as alleged, that certain 
metropolitan newspapers made great ado not long 
ago over the death of Mrs. Webb and broadcast the 
suspicion that her husband had poisoned her and 
that the grand jury, after a searching investigation, 
completely exonerated him. There is no question 
that much prejudice was stirred up against young 
Ward as a rich man’s son by sensational and highly 
colored newspaper stories which forced expensive 
court proceedings resulting only in his acquittal. 
Everyone will agree that the nauseous outpourings 
about the Stillmans, the Stokeses, and other un- 
savory divorce petitioners, have exerted a baneful 
effect on the public as a whole and also that, in 
too many instances, press reports have proved far 
at variance with the later developed facts and that 
occasionally the headlines are wholly unwarranted 
by the stories printed beneath them. 

But going into the evidence a little more care- 
fully discloses at once that the examples cited but 
rarely reflect inaccurate reporting of court proceed- 
ings—on the contrary, they relate mainly to reports 
of events wholly outside of the courts, they cover 
news of the commission of crime, or of allegations 
in advance of court proceedings. There are excep- 
tions, of course, to all rules, but, in nearly every 
case, the newspaper reporter has turned in to be 
printed merely the information, or gossip, that has 
been given to him, often, as supplied by the lawyer 
retained, on one side or the other, for the case. His 
news is already in current, though limited, circula- 
tion by word of mouth. True, the reporter puts two 
and two together and tries to make a readable 
“story” but, generally speaking, he is actuated by 
the same desire to get at the facts, to expose wicked- 
ness and protect innocence and promote justice, 
with which the law officers and the court are sup- 
posed to be imbued. 

Inaccurate—yes! Over-hasty in conclusions— 
yes! Too credulous—yes! Yet what are the con- 
ditions under which the modern newspaper is pro- 
duced? Let us seek an insight into the precise 
part the reporter plays. 

While traditional methods linger in smaller 
places, city newspapers now equip themselves with 
highly organized systems of up-to-the-minute news- 
gatherings. The reporter who saunters about the 
court house, and listens in with the trial judge as 
the docket is called, is almost extinct. The court 
house with a single court room presided over by 
one judge still stands in the county seat village, but 
in larger communities has become, in course of 
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social evolution, a compound, top-speed, multi 
manned chain-system mechanism in which many 
cases, frequently a score or more, are being tried 
simultaneously. Comparatively few, out of thou 
sands, involve issues of sufficient public interest to 
be even mentioned in the daily newspaper—in few, 
indeed, does there inhere enough of real importance, 
or of the unusual, to call for an extended account 
for the general reader. In the very nature of things, 
the reporter must get his news of court proceedings 
at second, or third hand—from an officer of the court, 
from a witness, from one or both of the opposing 
counsel or litigants. His informants are not always 
responsive ; sometimes they are not especially eager 
to give him the straight of it. Finally what he 
writes is subject to time and space limits and may 
be condensed in the office with I of a vital part 
or change of the shade of meaning he intended to 
convey by his wording. 
For the big sensation: 

is usually assigned more often a whole corps of 
reporters, photographers, artists, special feature 
writers—both male and female. The work is done 





rial, a “star” reporter 


under orders from the office which must be ob- 
served, subject to disturbance of unexpected devel 


opments when emergency instructions may be 


sought or given without being ked. The reports 
cover the court proceedings, but they cover much 
more than what goes into the record—the reporters 
are to sense “the reader interest,” not only in what 
is said audibly but in the tone and manner of 
speech, in the movements, in the dress and peculiar 
ities, of all the principal actors in the drama. If 
the public is, as it were, “on edge” about it, 
shifting scenes are “bulletined” serially for fast 
following editions and headlines are varied suc 
cessively from one issue to the next. This last, 
obviously, applies to evening papers more than to 
morning papers. 

It should not be overlooked 
trial in the court room may be, as a 


however, that the 


lready intimated, 





only the closing act of a tragedy on which the cut 
tain was rung up weeks and months before. The 


story of the crime as its details were unfolded, how 
the perpetrator was tracked through a maze of con 
flicting clues and dubious leads, was all written and 
printed while the deed was fresh. Not one reporter, 
but a detail of reporters, worked on it at different 
times, perhaps also many distant out-of-town cor- 
respondents, and the whole staff was alive to what 
ever might have the slightest bearing upon it. S« 
far as concerns the matter actually published, that 
was composed in the office by the re-write man, o1 
several re-write men, headed up by copy readers, 
recast by the make-up editor to fit the “hole” in the 
page. As the accounts appeared from day to day, 
then, it was the out-put not of any single person 
but of many persons—indeed, it would be a task 
for each to pick his own contribution from the con 
solidated whole. 

Is it to be wondered that there are occasional 
inaccuracies? Or is it to be wondered that there 
are so few inaccuracies? It is significant to note 
in passing that in framing the indictment against 
inaccurate reports of court proceedings and deci- 
sions, the complainant regularly explains that the 
Associated Press is not joined as a party defendant 
No special objection is entered to its accounts of 
crime and court trials as distinguished from local 
stories and the news of other press associations 


are not seized, moreover, are constantly knocking 


In a way, this is a merited tribute t el 
reports of the Associated Press and ag it seet 








to reflect the impression that copy suppli: y wire 
to member newspapers is handled in t 
office in a different manner from cop 
its own staff; as if all such reports were not 
ilarily edited, cut or condensed ntt 
heads and sub-heads: as if the A ciated P 
had news sources independent of its mi 

ently it is not generally understood in 1 | circ] 
that Associated Press membership ent the dut 

supplying for the common use 

the locality of intere t elsewhere and that tl 
terial for the Associated Press el 

rom the home papers. If the Assox 
ports of crime 1 judicial proceeding to be su 
they are stripped first of comment 
acceptable as accurate within the requiremet 
loes that not confirm the general a: | 
great mass of our newspapers and in t d 
mstrate that valid objections can be l 
only a few chronic offenders? 

When it comes to undue emp! t] 

tional in judicial proceedings, the 

nest divergence ¢ opinion 

tf roing to ic vote valuable space | | in lt 
court routine or to legalistic verbiag: non 
but the parties to the suit is interested he edit 
must gauge news values: he must | Vv expe! 
ence what constitute the elements of ler intet 
est; if he refuses or fails to appra 
he will in) time have few readers left { eat differ 


ences show themselves, of course 


vidual newspapers in this respect and between the 


particular groups of readers served | the: Che 
degree of sensationalism in presentati of report 
of crime, scandal. divorce, etc., is 2 I s 
posed reader demand measured bv some rt 
test The test is chiefly psychi o¢ a we ire 
familiar with the well-known instanc ; f ne vs 
papers launched on a yellow sea. that } e ste \ 
become more and more subdued in 1 1 color 
as they have attracted more sol er-! I 1 clientage 
later rebuking competitors for pur ne tl dj 
carded methods 

Is there greater or less so-call ensationa 


journalism today than formerly? Will not an im- 








partial study and comparison of our representative 
newspapers over a period of years d se as no- 
ticeable, as continuous, as steady improveme: t on 
this score as it will in the variety, timeliness 1 
comprehensiveness of the news, the general at 
tractiveness and literary quality of all tl features, 
in which great progress is conceded t any rate 
it may be stated with assurance tl policy l 
practice in est blished and best re nized news 
papers are against distorted and imaginative r: 
porting, that their rules stress a racy, decency 
and fairness and insist on special tion where 
odium may attach and where the: e two sides 
to the story. “There are newspap: ind news 
papers, just as there are lawyers | lawyers,” 
declares President Yost of the Amet n Society of 
Newspaper Editors. “There are shysters and am 
bulance chasers in both professio1 nd it is an 
unfair as it is unwise to judge tl hole of one 
profession by its least reputable elements.” 
Opportunities for playing uy nsations that 


at the door every newspaper « ffi Vill publi- 
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ation of the st ubserve a good purpose? Will 
it promote the justice? Such questions are 
self-propounding to every editor upon whom the 


lecision de 
f-repression, the 
unseen service for the main- 
tenance of respect for law and for upholding the 
\s every lawyer knows, there 
linor magistracies 


press is perf 


machinery of 
are courts and 


and some tl tt minor) which are part and 
parcel of the | system and which merely go 
through the le: forms of trying cases; there are 
incompetent o1 eless judges higher benches; 
there are freal idicial officers here and there. 
Possibly it judgment, possibly it is mis- 
taken charity ips it is explainable only by 
faith that the 1 t grievous injustices will be reme- 
died bv apps that the daily happenings in these 

1 tl f these personages are not 


‘ourts an tics of 
s oo the columns of the press— 
reporting of these judicial pro- 


paraded true t 


for strictly 


ceedings might promote a disrepect for law, might 
illumine the t1 of justice that obtains in too 
ny pl t stimulate demand for much 
than any responsible lawyer or 
I et sponsored 
that crime and the criminal, vice 
ing so exploited as to make a 
s inviting, appears, at first 
stantial foundation, and, so far 
to the newspaper management 
he reporter. The choice of subjects 
ecial writers is controlled higher 
the method of presentation. The 
is train robbery, of a daring 
er forgery, of a consummate 


7 


d in so fascinat- 
irch-rogues pictured in terms 


ometimes to 





so glowing 1ggest repetition. The path to 
crime thus | like the path to glory. But the 
same tendet rings from the adulation of the 
criminal by ring women, from the gifts of 
beautiful flov choice food, carried to the 
prisoner in vile, from the popular confusion 
of the brazet 1 the heroic. The same thread 
runs through tl vie, the drama, the detective 
story, the fict tale, the work of art. That fact, 
of course, constitutes no excuse or defense for any 
of them over-stepping the bounds. The true por- 


trayal of crime 1 vice, however, is repellant and 
preventive in nfluence, for the story is always 
a tragedy. Reé ition that the risks out-weigh the 
e « ] 
i 


gains. the certainty of a bad ending, above all, the 


fear of ex] the world in the press, operate 
to keep the weak and the wicked straight. Pitiless 
publicity is | erful not alone with corporate 
wrong-doers nd malefactors of great wealth. 
Dread of publ is the most effective deterrent to 
law-breaking t developed. The police ferret out 
criminals, the law officers prosecute, the courts pro- 
nounce the penalties, the prison-keepers mete out 
punishment—the over-hanging sword of publicity 


cools the crimi impulse and prevents crime 
] 


It must assumed that the power of the 
press is broug bear on the administration of 
justice only hen impelled to pillory a victim of 
popular indignation demanding expiation of a crime 
regardless nvicting evidence, mitigating cir- 
cumstances f ynstitutional rights of defense. 
The news] sionally follows the wrong 





scent, just as do the law officers; and the accused 
sometimes establishes his innocence, or perhaps 
the charge is not proved. More often the press re- 
inforces the machinery of the law in haling culprit 
before the bar of justice and imposing adequate 
penalties on influential offenders who otherwise 
might escape scot free. An even nobler mission 1s 
fulfilled by the press when it lends the aid of pub- 
licity to save from injustice the falsely accused in- 
nocent person. It is when the victim is “framed” 
by official procurement or connivance, and the ma- 
chinery of the courts misused for base purposes, 
that there is heard, upon frustration, a_ shriek 
against profane interference with the sacred admin- 
istration of justice that is ear-splitting if not heart- 
rending. No tyrant or oppressor was ever more 
dangerous than the miscreant who commits outrage 
in the name of the law and seeks to make bad use 
of the legal process designed to vindicate the 
majesty of the law. Against this menace, no 
agency is as efficient as the press. 

The charge that the press is breaking down 
respect for law assumes a prevalent disrespect. So 
many persons ‘of prominence, outside of newspaper 
offices, have volunteered their testimony to the fact 
that further proof may be waived. It is trite that 
those alone command respect who deserve respect. 
With laws multiplving yearly bv the thousands, 
with lawyers disputing as to their meaning, with 
courts construing them and differentiating them in 
technical refinement, with a plethora of Bar associa- 
tions fathering numerous reforms, with countless 
propaganda movements under way for, or against, 
proposed or already enacted legislation, why should 
the press be picked for the “goat?” When our 
avalanche of laws and their ineffective administra- 
tion are sustaining onslaught from lawvers, legis- 
lators. book and magazine writers. Chautauqua 
spell-binders, vaudeville artists, and evervone in 
general, whv should fault be found specially with 
newspapers discharging their proper function of 
commenting on current events? Would not the 
newspaper be itself onen to criticism as spineless 
and recreant to its obligation to the public if (be- 
cause it might be accused of impairing respect for 
law) it failed to denounce glaring defects or abuses 
calling for abatement? 

Plainly no progress is to be had by attempting 
to heap the sins of outworn court machinery and 
decrepit administration of justice upon the press. If 
their improvement is to be secured, it must result 
from an aroused public opinion intelligently di- 
rected—from co-operation of bench, bar and press, 
rather than by mere recrimination. That this con- 
clusion is inescapable, is now at last being realized. 
After hearing spokesmen for both press and bar 
present various phases of the subject, the Confer- 
ence of Bar Association Delegates, held as part of 
the annual meeting of the American Bar Association 
at Philadelphia this year, by resolution authorized 
the appointment of a special committee for this 
purpose to work in conjunction with like committees 
of the American Society of Newspaper Editors and 
other recognized organizations of the two profes- 
sions if they shall be named. Out of the variety 
of suggestions, some constructive proposals may be 
found to meet with favor and hold out promise of 
at least a step forward. In the interval, a pre- 
liminary survey of the remedies prescribed as a cure 
for the ailments complained of should be enlighten- 
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committees ex- 


ing and possibly also hel 
problem. 


pected to grapple wit 
II. Would Suggested Remedies Be Efficacious? 
complaint 
unduly ith the admin- 
imination, to be 
unfounded, and 
in this respect 


Although numerous count n the 


that the interferes 
istration of justice ] 
greatly overdrawn if not altogether 


conditions among newspapers t day 


press 


rove, upon « 


to be really better than forme rly, it will be conceded 
that there is plenty of room for further improve 
ment. 


For willful and deliberate efforts to undermine 
a plenary powet 


+ 


judicial process, the courts possess 
to cite and punish for contempt which they are not 
hesitant, at times, to use. As contempt proceedings 
are extraordinary in character, and are themselves 
in the nature of criminal they 
other considerations as we apply on 

particular pending case. Lawyers, who strenuously 
per,” do not always 


involve 
| 


prose ution, 


y toa 


protest against “trial by newsp 


contemplate resort to contempt proceedings with 
any degree of confidence or complacency Con- 
tempt does not reach what the ire objecting to 
Contempt proceedings, furthermore, savor alto 
gether too much of arbitrary action that invites 
more “trial by newspaper” and the court of public 


opinion, to which the appeal taken in such cases, 
does not see the equity of a mighty magistrate com 
complaining wit 


bining in himself the functions of 
fixing the 


ness, prosecutor, judge, and jury and 
penalty besides. Too frequent contempt proceed- 
ings might tend to stimulate popular demand that 
the accused be accorded the same rights and privi- 
leges as the ordinar\ ker, that he undergo 
trial in some less preiudiced court, and that he have 
the benefit of a jurv to determine the degree of his 
guilt. Jury trials in cases of contempt, actual or 
constructive, are unthinkabl those who honestly 
believe this relic of ancient Itv “the one remedy 
by which a court can command 
authority” pursue 

Legislative schemes to cut 
urged periodically in bills intre 


‘ 1 
aw bre 


e to! 


respect for its 
so why the discussion ? 
he press have been 


duced in congress 


and state legislatures as if the way to eradicate 
every evil were by enacting more laws. It is pro- 
posed, under threat of severe penalties, to compel 


every newspaper to print the answer of any one 
aggrieved by anything which 
of course, would apply 

porting as well as to mis-statements generally and, 


presumably would be 


it publishes. This, 
to inaccuracies of court re- 
being backed by lawyers, 
taken advantage of fully by them to plead for their 
clients in the press and in the court room at the 
same time. The bill goes into no little detail to 
clinch accomplishment of its it specifies 
that equal space be accorded 
the article complained of; it the use of 
smaller type or less arresting head-lines; it insists 
the answer must run through the same editions; it 
j ublication to prevent 
vanished; it 


purpose; 
for reply to that given 
prohibits f 


sets the days of grace tor 
withholding until the timeli 
carries penalties progressivel 


has 
increasing for re 


peated refusals. or failures, t mply. As presented 
to congress, this measure to make the press an 


ier provides for its en 


uncompensated common cart 
fice department by 


forcement through the Post 
barring recalcitrant papers f ntinued distribu 
tion as second class mail matter It would 


( seem 
that trained legal ld not go farther in 


: ; 
nuity could 9° 


bill-drafting—minor questions as to the constitt 
tionality of thus commandeering the erty and 
services of the newspaper publisher do not troubl 
Employment only of regularly trains iwyel 
to do court reporting is recommended enry V 
laft, Esq. in a‘presidential address recently d 
livered before one of the important Bar associatiot 
of the country. The administration of the law, h« 
assures us, inherently requires a certain technique 
there must be, for every elaborate system of juris 


prudence needed to govern our complicated affair 

rules of procedure and a technical nomenclature and 
it would not be possible to devise a system that 
would not involve for its comprehension a profes 
sional education. Many proceedings in court can no 
be fairly interpreted except by those who | 
“To report episodes and sensational inci 


training. 


dents without an intelligent understanding of thei 
bearing upon the issues being tried i ertain to 
convey a wrong impression as to the lue fron 


the legal standpoint; and education journalism 
does not give that understanding.” Th 
of condensation is seen by him merely as increasing 
the danger, since even to a trained lawy 
to condense a decision and still give a correct 
idea of its import. And notwithstanding this ob 
vious situation, “almost no newspaper employs a 
lawyer to report trials or decisions.” Mr. Taft also 
declares that a different practice is pursued by the 
press in other departments; that for a critical ac 
count of an opera or a concert, somebody thor 
oughly familiar with the principles and 
musical composition would be employed; that to 
write literary reviews, no one not trained in literary 


necessity 





easy 


history of 


expression and knowledge would be detailed: that 
specialists engaged to write up base-ball games 
must be thoroughly in touch not alone with the 
game itself but with the lingo of the bleachers; that 
the same special preparation is demanded for re 
norting news of the drama, all kinds of sports, 
finance, racing, real estate, and economics; that the 
only important department which the newspapers 
do not equip with persons having special knowledge 
is that dealing with court trials and judicial deci- 
sions. 

Yet there is some appreciation, even by the 


fault-finders, of the reluctance of the newspapers 
to hand over their court reporting t 
ternity. A demurrer is entered, as it were, to the 
general impression among experienced editors that 
lawyers, as a rule, are so shackled by the technicali- 
repetitive 


the legal fra- 


ties of their profession. so immersed in 
legal verbiage, so devoid of the true sense of news 
value, so awed by the judicial imperium, that they 
do not make good reporters. Here, it need scarcely 
be added, is the reason why lawyers are seldom 
although here again there are excep- 


11 
I 


so employed 
tions. That also explains the generally prevailing 
rule that newspaper training and experience take 
precedence, in the selection of reporters, over other 
aualifications. It was quickly pointed out that the 
illustrations presented by Mr. Taft were not wholly 
apt. The musical critic must know something of 
music but he need not be a professional opera singer 
or concert performer. The base-ball reporter does 
not have to be a pitcher or a catcher or swing a bat 
but he does have to know how to wield 

rather pound a typewriter. The literary 
to be an author of tomes of history, 


a pen, or 
reviewer 


does not have 
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or of a best seller, though, should he be, his facility 


in writing books would not interfere with his 
facility in journalistic writing. The financial 
reporter need not be either a banker or a stock 
broker, nor tl lramatic critic be an actor or a 
theatrical producer, nor the market news be gath- 
ered by a sales manager. Training and experience 
in all these lines will be immensely advantageous, 


reportorial training, just as a re- 
better court reporter if he has 


if coupled wit 
porter will | 


familiarized himself with the organization of the 
judicial system and its methods of operation. More 
particularly, every reporter finds a most valuable 
asset in developing and maintaining a close ac- 


those who do things, or occupy 
the field he is covering. It can not 


quaintance 


key positiot1 s 


be too often emphasized that it is the all-round, 
experienced 1 paperman who counts most in get- 
ting out the paper, the man whose versatility and 
journalistic aptitude make him safe to send any- 
where on issignment. He may have been 


rained as a er and admitted to practice at the 
ar without being incapacitated for newspaper work 
but he must be under no delusion that he is em- 
rter and not as a lawyer. 

Again, in the light of the already-described 
ls developed by the modern metro- 


ployed as ; 


composite met! 


politan newspapers for covering the happenings of 
the day, where would the trained lawyer-reporter, 
who is to insure correctness of court reports, be 
stationed? SI ld he make it his business to attend 
continuously the trial in the court room? Should 


he sit at the in the office and serve as re-write 
man? Must read and revise the copy at the copy 
desk and supply his own headlines? Must he fol- 
low the story to the make-up table in the composing 
room? Must he cut, and patch, and add to the 


report from edition to edition? Or must trained 
lawyer-reporters be placed on guard at each of 
these danger points, not to mention preparing edi- 
torials on the daily developments, if comment is 
warranted and permissible? Must not the stubborn 
facts of actuality be faced that preclude the news- 
paper from reserving crime and judicial proceedings 


for lawyer-trained reporters only, even were an un- 
limited supply of such reporters available? 
Sometimes a lawyer is heard to lament that 
“the ideal,” which would enable him to read at the 
breakfast table verbatim accounts of all important 
trials and decisions will never be reached. Em- 
bodying similar, though not the identical, thought 
is the proposal, submitted by Dr. Talcott Williams, 
emeritus head of the Pulitzer School of Journalism, 
that each court be staffed with a corps of special 
stenographers to take down “every word said in the 
court room” and to furnish transcripts for perusal 
of reporters, presumably, if to serve the purpose, 
every hour or half hour of the day. The magnitude 


of such an undertaking may well be visualized. 
Official short-hand reporters are now functioning in 
all courts of record but their notes are transcribed 


in full only when called for; they are usually fur- 
nished in typed form at cost of the parties—extra 
cost if ordered for delivery during progress of the 
trial—except where brief extracts are wanted for 
verification of some statement. To provide a second 
phers would mean duplicated outlay. 
ikers agree to appropriate the money 


set of stenogt 


Would lawn 


out of public funds? Would anyone advocate mulct- 


ing the litigants for the added expense when they 
are now decrying the high cost of justice? 

Frankly, however, is publication of verbatim 
reports of court trials and decisions “the ideal?” 
Nowhere is it done—not even in the lawyers’ trade 
papers. Once in a while, a prosecution, or law suit, 
stirs up such intense and wide-spread interest that 
some of the big metropolitan journals approximate 
verbatim reports. But there is always much to be 
printed in addition to what is taken down by the 
stenographer. No good reporter would restrict his 
story to the transcript. The verbatim report of 
proceedings, for example, does not tell that the 
prisoner is an under-sized emaciated youth, it does 
not say the witness swooned on leaving her chair, 
or how the tell-tale spectacles looked, or that the 
accused mother was confronted in the court room, 
throughout her trial, with the dead body of the 
murdered baby, or how opposing attorneys indulged 
in a fisticuff, or that the bold bandit bore an air 
of defiant bravado, or that the bored judge could 
scarcely keep himself awake, or what dazzling 
jewels the would-be divorcée displayed, or what a 
load of grief bowed down the aged parents of the 
convict. For making sure of a particular statement 
of witness or attorney, or a crucial ruling by the 
judge, the verbatim record is now used for the press 
—material motions, instructions, etc., are ordinarily 
submitted in writing—and beyond that is of little 
present service for news purposes. 

Still there is undeniable merit in the contention 
that verbatim reports could be utilized to greater 
degree with advantage by our papers as they are 
in the law reports printed in certain well-known 
British journals. The disposition of many editors 
to treat court reports as “fillers,” and to scatter 
them through the paper, rather than group them 
together and keep them in the same or correspond- 
ing position, invites at least a debate. Perhaps it 
is the practice of “displaying” that calls attention 
to “inaccuracies” which otherwise would pass un- 
noticed. But conversion of our daily newspapers 
into replica of a “Congressional Record” for court 
proceedings is not to be thought of—one “Con- 
gressional Record” seems to answer every demand, 
indeed clamor rises occasionally for abandonment 
of this unique publication. The strongest refutation 
of the plea for verbatim records as “the ideal” court 
reporting lies in the fact that shrewd newspaper 
publishers, looking to the main chance, have not 
jumped at the project, nor has any association of 
lawyers yet been incorporated to finance and 
launch such a publication on their own account. 

Another contribution for solving the problem is 
contained in the demand for a return to personal 
journalism by requiring all newspaper articles to be 
printed over the writers’ true names. Why this 
should be spoken of as a “return” is not easily ex- 
plicable, since no such method ever prevailed gen- 
erally in this country and the practice is very re- 
stricted in the European countries cited. The 
contention is that, by signed articles, responsibility 
for mis-statement would be fixed and enforced. In 
certain fields, we have long had signed news stories 
in our papers and the trend seems to be noticeably 
in that direction when the writer has a personality 
or reputation that gives weight to what he says. 
The syndicating to a number of newspapers, for 
concurrent use, of letters or stories of noted cor- 
respondents is in point, as is also the frequent add 
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tion of the name of the “star” reporter to accounts 
of important local events. This, however, may be 
done only within narrow limits. It is not practicable 
for the composite covering of big news engaging 
a whole corps of reporters, nor for the minor news- 
gathering carried on as routine, but where “inac- 
curacies” are as common, equally objectionable, 
and no more excusable. The impersonality of its 
news has been a strong factor in the advance of the 
press in this country to wider influence; it may be 
doubted if it would be strengthened by a radical 
change in this regard. 

Then we have the suggestion, which has found 
favor from time to time with members of both the 
bar and the press, that the newspaper must achieve 
its own elevation and salvation through constantly 
raised standards of journalistic ethics and practice 
that journalism must complete its evolution as a 
profession. Engagement in newspaper writing 
would be permitted only to those whose training 
fitted them to qualify according to established 
standards, to maintain which they would be morally 
bound. In a word, journalism should be put on a 
parity with the law and medicine for which a 
license, duly issued after examination, is requisite 
before any one may offer, or be retained, to render 
service. Details would have to be worked out; the 
machinery would counterpart existing commissions 
in the various states for admission of lawyers to the 
bar, or of doctors to practice medicine, so that cer- 
tificates of journalism would be necessary for every 
person making a business of furnishing copy for the 
press. The new commissions would, of course, be 
composed of newspaper men, as the others are of 
lawyers, doctors, etc.; there would have to be 
penalties for malpractice ; some sort of disbarment, 
or cancellation of license, would have to follow 
satisfactory proof of serious offense—all of which 
could be readily arranged. It goes without saying 
that any adequate test would include elemetitary 
knowledge of the organization of our judicial sys 
tem and the rudiments of legal proceedings in and 
out of the courts; that a certified reporter would no 
longer have any legitimate excuse for committing 











































the “inaccuracies” and “improprieties 
plained of and so annoying to bench 
Such an innovation, however, wou 
gradual. In earlier days, the mainly 
to journalism was from the printer's 
telegraph key, although the path of th 
scribbler sometimes led to the same g 
an’ writin’ were enough to mak 
porter—but they were enough also 1 
every other vocation—and, as a matte! 
often turned out mighty good one 
journalism, with extensive courses 


to equip for all-round 


ments almost wholly of the last 2 


newspaper wol 


some perverse editors still refuse t 
their particular merit, or to see any 
preference to school-of-journalism orad 
theless there has been a steady increas¢ 
in the number of journalism schools but 


number of college-bred newspaper worke: 
> ; 
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where, along with a very great special 
tremendous improvement in the mor 
ards of the newspaper office Certa 
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ism, however, a 
ficulty in the wa) 





peculiar to jour 


cause more or less di 








ing and enforcing admission requiremet 
person who is able to use a pencil feel 
herself, fully competent to write arti 
press as well as those who have n 
life-work. Furthermore, we have gradati 
newspapers—weeklies and dailies, small 
metropolitan, suburban. All these publ 
not well be subjected to the same rules 
tions, at least, not at the outset. Under 


of federal government, we have 48 states, 


endowed with independent jurisdictiot er 
domestic affairs. One or two of the states 
try out the possibility, or feasibil 
journalism as a profession without inte 
the others. Perhaps we may have the 1 


ment made before long by some enterpri 


of unafraid solons—it would be watched wit} 
interest and its measure of success or f 


be exploited wherever the printed 
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IMPROVEMENT OF ADMINISTRATION OF CRIMINAL 
JUSTICE BY EXERCISE OF JUDICIAL POWER 
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riminal Laws Are a Century Behind the Age—Defects in Great Part Have 
Common Law from Decisions of the Judges—Great Possibilities of Im- 
provement in Courts Strong, Brave and Wise Enough to Dare Them—A Sig- 

nt Comparison of Methods—Restoration of Original Author- 


ity to Judges Desirable* 


By Hon. Marcus A. KAVANAGH 
‘udge of the Superior Court of Cook County, Illinois 
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St. Louis Bar Association 
March 16 


. comparisons. 


myself and my brothers of the bench are concerned, 
the obligation of that rule swells into an extremely 
violent and bewildering presumption. However 
humiliating to acknowledge, the fact is that we have 
a lawless and a law-ridden country. At the same 
time, nothing can be gained by sweeping ugly facts 
under the bed. We will be unable to at all properly 
consider the question tonight under investigation 
unless we have present in our minds an outline of 
the situation to be remedied. Indeed, the whole 
American nation stands obliged to realize the exact 
criminal conditions of the country and the part 
played by the laws as creating or modifying that 
situation. Now I know of only one way to make 
scientific measurements and that is by means of 
The comparison of the tape line, the 
yard stick or the scale weight or the measuring 
vessel for material objects, the comparison of one 
place or country or period for social conditions. 
There remain some other efficient means of com- 
parison, too. For example: from a careful estimate, 
1 conclude that we have at large unpunished and 
unafraid in the United States at least 135,000 crim- 
son-handed women and men who unlawfully have 
taken human life. This statement seems so extra- 
ordinary that a word or two of substantiation may 
be justifiable. All persons familiar with the facts 
will agree that the figure 8,500 unlawful homicides 
a year during the last twenty years amounts to a 
conservative estimate. There are confined in our 
prisons for such offenses not more than 18,000. 
Making allowances for executions and other kinds 
of deaths there would remain, as I have said, 135,000 
men and women at large who have killed. For 
measurement we have merely to note that they ex- 
ceed in number all clergymen of all denominations ; 
that they are more than all the male teachers put 
together ; we have 52,000 more slayers at large than 
we have policemen. There was never any other 
condition like this in the civilized world. Compe- 
tent observers reckon that there are in this country 
352,000 men and women who live partly or entirely 
by crime and the number is increasing with in- 
credible rapidity. 

We had more than 10,000 criminal homicides 
last year. In England and Wales with 40 million 
inhabitants not more than 100 murders were com- 
mitted during that period. In France, where a 
little more hesitancy is exercised in punishing 
offenders with death, there were brought to trial 
but 83 first degree murders. In other words, in 
England and Wales a murder was perpetrated but 
a little oftener than once a week, while in our own 
country during every hour of the day and night, 
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another victim sank under the fatal weapon of a 
merciless assailant. Not 10 of the 100 of those 
3ritish murders were committed in robberies, but 
at least 3,000 of the murders of our own country 
were so perpetrated. Since 1919, the French gov- 
ernment has felt too poor to afford the expense of 
the publication of Judicial statistics, although the 
figures have been carefully collected and are re- 
ligiously preserved. In all France that year, there 
were 83 cases of murder tried in her courts with 
57 convictions. There were 34 instances of man- 
slaughter accompanied by other crimes and 8 cases 
of patricide; but strangely enough, in addition 125 
accusations of infanticide were charged in the courts 
of which 63 were proven; so that through all the 
Republic of France, 385 accusations of unlawful 
killings of all degree stood officially charged in the 
assize courts. 

In 1921, I gathered and checked up crime re- 
ports from 48 representative American cities coutaining 
an aggregate population of about 18 millions. Not all 
the larger cities were included, but every part of the 
country was covered. These reports disclosed that 
the 18 million people in those cities suffered in 
1920 from 12,365 robberies, 8,211 burglaries and 
2,499 unlawful homicides. From this I gather that 
in the country at large that year there were reported 
to the police more than 10,000 murders, 32,844 
burglaries and 49,460 robberies. This takes no ac- 
count of the large number of crimes not reported to 
the police. 

In England and Wales that same year, 211 
cases of robbery were reported to the police. In all 
France, 47 cases of robbery were reported to the 
courts of assize for trial. Out of the last cases 121 
persons stood charged with these 47 crimes as 
principals or accessories, 94 were punished and 27 
acquitted. In this country it is probable that 10 
would have been punished, 17 released on probation 
and, for one reason or another, 94 set free. 

Definite figures as to the increase or falling off 
of crime are hard to obtain. Many police reports 
are notoriously unreliable from a desire of the 
officials to sweep discreditable facts under the bed. 
Our criminal census for 1920 has not as yet been 
completed, but from advance sheets sent out, is dis 
closed a situation startling and curious: Since 1910 
until January 1, 1920, the prison population of the 
country, as far as serious crimes are concerned, in- 
creased more than 20 per cent, while as to the 
inmates of jails and workhouses and the other 
prisons designed for smaller offenders, their popu- 
lation has decreased more than 30 per cent. In 
1910, the inmates of all our prisons numbered 136,- 
472. The number present January Ist, 1920, was 
138,324 or only 1,852 of an increase, but the remark- 
able change appears in the items which go to make 
up these figures. In other words, serious crime 
keeps increasing in marked excess to the increase 
of the general population and the minor crimes are 
falling off. This appears from the following figures: 
In 1910 there were suffering in confinement for the 
greater crimes, 67,871, while in 1920 the same kind 
of prisons held 82,010 or an increase of 14,139, while 
in the county jails and workhouses in which 
smaller offenders were held in 1910, there waited 
35,008 unfortunates who had been caught and con- 
victed, but ten years later this same kind of punish- 
ment was being inflicted upon but 26,920, a loss of 
6,007 or more than 30 per cent. The movement of 



























prison population all over the country since 1919 
shows a steady mounting up to lawlessness. I have 
obtained a report from most of the great prisons, 
and these typify the growth of the prison population 
in the whole country. 

From these returns, one will be dismayed to 
note, notwithstanding the temporary fluctuations 
shown in different penitentiaries, how the army of 


the condemned insistently and hopelessly keep in 


creasing beyond the proportionate growth of the 


general population. The significant fact that this 
growth shows about equally in every part of the 
country proves that it must result from a common 
infection which diseases alike every part of the 
nation. To go back a little: there were confined in 
the state prisons and reformatories of the country 
in 1890 about 46,000; in 1910, 67,871. I estimate 
that today these more important prisons contain 
nearly 87,000 condemned men and women nearly 
all under 37 years of ago. Every year a constant 
stream has kept flowing in and out of the prisons. 
A mere statement of figures leaves the reader cold 
but no one of the proper soul could accurately 
visualize that awful, guilty, heartbroken host of 
blasted lives, nor calculate the river of tears and 
hills of agony with which these convicts have cov- 
ered innocent lawabiding citizens, and not feel him 
self tortured with pity. 

While the movement of prison population 
shows that there is a decided growth of crime, still 
it gives no definite idea of the actual increase. Many 
serious offenses are never reported, and not in one 
tenth of these reported are the perpetrators caught 
\mong professional criminals unless by accident, it 
is the unlucky and the less adroit who fall into the 
hands of the police. Those who measure the intelli- 
gence of prisoners often forget that for the most 
part only the duller-minded are in captivity. How- 
ever, it may not be unfair to argue that since in the 
five years from 1919, there has been a twenty per 
cent increase in state prison population,—in fact, as 
much as during the ten previous years—there has 
been also, in the country at large, at least a twenty 
per cent increase in the number of offenses. The 
police reports support that conclusion. This then 
is the black problem with which this country must 
understandingly, unflinchingly and honestly engage 
What shall we do about it? You and | must pro- 
ceed without any regard for the proprieties concern- 
ing or for the feeling of those, no matter how ex 
alted, who contribute to the maintenance of th 
situation. On every hand comes a cry for the en 
actment of more laws. I believe that about the 
only legislation needed is not the creation of new 
laws, but the abolition of malignant old ones. The 
most the American people ultimately have to de- 
pend upon for rescue from this torment of lawless 
ness must come from the manner of the adminis 
tration of the law in their courts. During all the 
past years, the only reliance of the people of this 
country against this terrible condition was upon 
the Courts of their country, the sole weapon in 
the hand of American society with which it could 
deter criminal-minded men and protect life and 
property was the administration of the criminal 
law. With the increasing surge of predatory 
wickedness, who will stand up for the past or pres- 
ent administration of the criminal law and say that 
it has proved itself either wise, capable or sufficient ? 
If the present tragic situation has shown it to be 
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either, what is t matter with us The people 
the country stat before the rld responsible 
nly for the cha ter of their laws, but we, the 
vyers and judge f the country, stand responsible 


their efficient ministration 


There is ne stery as to why we have so 
uch crime in t country EK vil-minded men in 
e United Stat e no respect the law, be- 
use their expe e has shown that they need 
ve little fe penalties. The reason why 


here are so fe remeditated murders in England 


ies in the fact t when in that country a man 
eliberates whet he shall kill another he knows 
vhile he is deliberating that if he does so, that 
ithin six week r two months thereafter, he also 


Therefore, he lets his enemy 

States, if a man deliberates 
hether he shal another, he knows while he 
leliberates that if he shall kill, that the chances are 


ill die for his 
ve In the 


ree to one he ill never be arrested, twelve to 

e he will neve é nvicted, and more than one 

indred to one that he will not die for his crime. 

herefore, 0) Englishmen die in a year by 

e hands of a ins and 10,000 persons perish 
ery year in th nited States. 

The substantive laws of all civilized countries 

re about the same; in that regard no one in thirty- 

two hundred y« has added much to or taken 


commandments. But an un- 
spreads between the adjective 


uch from the 
raversable expat 


riminal laws of this country and those of other 
inds. Then, if explanation can be found for 
the difference iminal conditions between the 
nited States and Canada or the United States and 
uropean countt . that cause must be discovered 
the ropes, pulleys, gearing and tackle which 


ransmit the ps om the substantive laws to the 


ime itself. Now our adjective laws are a centur 


ehind this age Seventy-five years ago their 
bandonment enced in England, the land of 
heir origin. The ancient system continues with us, 
vorn out, ramshackle, loose, ill-fitting and in such 


rattling uncert 1djustment that the wonder is 
t that justice ften fails, but that it so often 
ill-fitting and broken belts and 
idjustment of the mechanism of 


ucceeds. In 


pulleys, in this 


e law reside t so-called technicalities which, 
ken formerly matter of course, but now con- 
rasted by the results of other systems in other 
ds, do brins nuch discredit upon the adminis- 
ition of tl al law in the United States that 
hey largely a int for the abolition of all fear 
its penaltic e hearts of wicked men. It is 
first importa! to realize that these defects in a 
reat part result not from ill-considered statutes, 


though the their heavy part, but mostly 


Lve grown into the common law from the decisions 
Judges. That statutes concerning practice and 
rocedure gene! y prove as elastic as the courts 
ill make then [he traditions of the common law 
hich contt application possess as much 
rce as legislation itself 
An element crowded into a hypothetical ques- 
n put toa tor, so obscure and unnoticed in its 
nfluence as t utterly forgotten by every one 
ntil months after conviction and then discovered 
1 the first time by the lawyer preparing his brief 
r the Supret Court, has over and over again 
resulted in nu tion of a just judgment and the 
rts in construing 


ape of a gt ‘ man Our cou 


statutes concerning criminal proceedings take their 
inspiration from the hidebound traditions of the 
common law and all too frequently turn these pro 
visions into hazards and traps for the feet of Justice. 
To illustrate: if a jury be put in charge of a deputy 
sheriff not specially sworn; if a jury no matter how 
harmlessly separate; if the record fail to show a 
convening order for the term; if the record fail to 
affirmatively disclose the presence of the defendant 
through the trial, even though it actually shows 
that he personally plead “not guilty”; in all these 
instances a conviction absolutely just will be set 
aside. In Massachusetts it was held that if a man 
be convicted and punished for a certain offense he 
may be punished for it a second time unless he 
formally and in writing pleads it with proper tech 
nical averments. So, too, the record must show a 
plea of guilty to every count in the indictment. The 
New Jersey courts say that if a conviction be had 
on several counts but the clerk neglect to record a 
plea to one of these, the defendant must have a 
new trial. It will be noted that the courts in every 
one of the above cases and hundreds of others that 
might be cited just as appropriately might have 
decided the other way, for in nearly every case other 
courts have actually held an opposite doctrine. 

In the face of this situation, how may the 
courts by mere exercise of Judicial power ameliorate 
this dangerous and dishonoring condition? The law 
which now exists as an insurance for criminals is 
for the most part Judge-made law. Indeed, the 
criminal statutes of which heaviest complaint is 
made are in essentials mostly re-declarations of 
the common law. It is astonishing what improve 
ment in the adjective criminal laws of the country 
is possible in courts strong enough, brave enough 
and wise enough to dare them. To find how courts 
may by the exercise of mere judicial power promote 
the administration of solid justice it may be ad- 
vantageous to compare two sorts of courts actually 
engaged in the operation of that power. One kind 
of court concerned only in finding out the actual 
facts of innocence or guilt and the other seemingly 
more interested in preserving during a criminal trial 
the integrity of the rules which govern the contest. 
Comparisons are not merely odious, usually they 
are also exasperating. However, for measuring the 
quality of our criminal justice, let us compare its 
workings with the English system which I shall 
take as a standard. Not but what British criminal 
law has its grave defects; in fact, I, myself, esteem 
higher the Canadian system, but tonight we are 
measuring our own shortcomings without care for 
the shortcomings of others. 

In the State of Washington a conviction for 
stealing “One hundred dollars lawful money” was 
set aside because the indictment failed to charge 
“lawful money of the United States.” The Supreme 
Court gave as a reason that the victim might have 
been carrying around Mexican money. An English 
court would have utterly disregarded the omis- 
sion. The Supreme Court of Indiana granted a new 
trial to a man indicted for stealing a “Smith and 
Weston Revolver”, because there is no Smith and 
Weston revolver. It was a “Smith and Wesson re- 
volver”. There is no letter “t” in Wesson. An 
English Judge would not have set free the thief, 
but would have drawn his pen through the extra 
“t” and gone on with the hearing. A pickpocket 


in Chicago known as Eddie the Immune was con- 
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victed of stealing a purse containing fifty-nine dol- 
lars. There never was the shadow of a question 
about the amount of money stolen and the jury 
found him guilty in manner and form charged in the 
indictment. The Supreme Court of Illinois granted 
a new trial because the body of the verdict did not 
find the amount stolen. He was tried again in 
the lower court and again found guilty, but in the 
interval between the his case by the 
Supreme Court and his second trial, he had com- 
mitted four other robberies. The Judge who wrote 
that opinion confided to me that these technicalities 
are for the protection of innocence. The English 
court looking over the record would have concerned 
itself in finding out whether justice stood vindicated 
and not whether the game was shown played ac- 
cording to the rules. In Georgia a man charged 
with stealing a hog that had a slit out of its right 
sar and a clip out of its left ear was granted a new 
trial because the evidence disclosed that although 
he had stolen the animal, yet the slit was out of its 
left ear and the clip was out of its right ear. 

In Illinois, one Phillip Goldberg, was recently 
indicted on fifty counts trial it was found 
somewhere in the midst of this multitude of accusa 
tions there happened a slip of the typewriter so that 
in one count he was charged as Phillip Holdberg 
He was convicted on all fifty counts. The State, 
after verdict, tried to dismiss that defective count, 
but the Supreme Court set aside all the convictions. 
An English Judge with his own pen would prob- 
ably have changed the “H” to “G”, if the evidence 
warranted it and let the fifty convictions stand. 
In Rhode Island, a man convicted of carrying brass 
knuckles “on or about” his person must go free even 
though they found the brass knuckles on him. The 
indictment should have charged “on and about” his 
person. An English Judge concerned mostly about 
whether the defendant had in fact broken the law, 
would have written in the “aug tor “or”. If 
an indictment in this country state that the name of 
the injured party was an unknown when in fact the 
Grand Jury knew the name, a conviction must be 
quashed. An _ Italian named Guiseppe 
Visealli was murdered in Pennsylvania. Because of 
the difficulty his employers experienced in pro- 
nouncing the ‘name, he was called and became 
known altogether as Joe Wilson. His assassin was 
indicted for killing Joe Wilson and conclusively 
proven guilty. ie two names slipped out in the 
trial, but as every one in the court room knew the 
identity, nothing was thought of it until the case 
reached the Supreme Court There the case was 


t 
i 


reversal « 


word 


laborer 


reversed for the reason that » explanation ap 
peared as to the identity of the two names. A new 
trial was ordered and upon the second trial with the 


1] ; + 


witnesses scattered, all interest 
the murderer was found not guilty 
English High Court would have 
nesses and made sure whether the 
ered the same person and t 

gone to his doom. 

I might go on all night with a recital like the 
above. I have compiled a list of nearly 800 cases 
where courts of this country reversed 
conviction without any regar is to the innocence 
or guilt of the g 
whether the game court below had 
gone according to the rules. Your own experience 
must multiply to its enormous number the total of 


in the tragedy dead, 
On appeal, the 
sent out for wit 
two names coy 
ssassin would have 


review in 


= - 
defendant, but only consideri1 


ayed in the 


instances where the lower courts, following the di 
tation of the higher tribunals for merely techni 
reasons, have set guilty men free. In nine-tentl 


of such convictions in England, the guilty maz 


would have surely paid the penalty. They have 1 

new trials. In this country on a second trial, the 
chances for escape are decidedly increased for vari 
ous reasons. It will surprise some to learn that 
three generations ago the English people were 
suffering from the same torture by criminals and 

the same way that the American people now suffe1 


Their courts administered criminal justice unde 
an almost identical system of adjective law that we 
endure. 

In 1821, the French Government sent a di 
tinguished lawyer, M. Cottu, to England, to study 
their criminal system. He reported that lis! 
penal law was written in letters of blood, that nearly 
every offense presumed the death of the offender 
Consequently there had arisen a “humane co 
spiracy” between judges, lawyers, juries, rules of 


+} tO 


practice and procedure to defeat the law and 





acquit the prisoner. At times, if a man plead guilt 
to stealing a five-pound note, which a Capit 
offense, the Judge would find the value of the mons 
to be thirty shillings, the theft of which amounted 
to only a misdemeanor. If one stood charged witl 
stabbing another with a knife held in 
when the proof showed the knife was held in the 
defendant’s right hand, he went fr: If one 
dicted for stealing a gray mare could hat 
although he stole the horse, it was in fact a bay 
mare, he won his liberty. You lawyers need not be 
reminded how constant in freeing criminals and 
how widespread in its influence was the 
variance. 

Every effort to simplify th. s 
met and so far has been frustrated by t n 
that these technical burdens on prosecution were 
established for the protection of innoce ( lhere- 
fore, it is of first importance to realize that the 
account given of their origin by M. Cott 
lutely sustained by any historical investigati 
These technicalities were merely the tifices of 
mercy developed not to protect in! nce, but to 
shield guilt from the unjustifiable savagery of the 
common law. When the reason for their creation 
disappeared in the land of their invent they, after 
a hard struggle it is true, urged in their behalf by 
the bar and bench of England, were er de Che 
existence of that “humane conspiracy” never found 
the slightest justification in America lur penalties 
were never severe nor our forms of trial unfavorable 


to the prisoner. Nevertheless, we transplanted and 


still retain that “humane conspiracy.” Our forms 
of trial intended to defeat the law and to acquit the 
prisoner remain today much as they existed across 
the water one hundred years ago 

We may put our hands on several converging 
reasons accounting for want of respect for and lack 
of fear of the law in the United Stat but the most 
potent of them all is furnished by the rn out, 
inefhicient and cumbersome methods employed by 
the Criminal Courts, which continue as thi stru- 
ments of that discredited system WI some of it 
has been taken away by statutes, yet the urts of 
this country have still in themselves much of that 
ancient, inherent power necessary t 1 tl re 
form. Slowly and almost imperceptibly from time 
to time, here and there the force of public opinion 
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according to the rules of the roped arena. This 
system does not concern itself so much with whether 
the victory shall rest with the juster cause, but 
rather that success shall fall to the smarter lawyer. 
rhrough a criminal trial the Judge must be present, 
but he shall not participate no matter how sorely 
Justice may need his assistance. He may recognize 
talsehood cunningly disguised passing for truth, but 
he dare not lift a warning finger; every day at his 
side some honest witness struggling to publish the 
truth writhes confused, erroarrassed and badgered 
into appearance of falsehood, yet the Judge must 
stop his ears and let the disaster wear itself to the 
untoward finish: clean character may be success- 
tully aspersed, a good reputation mendaciously as- 
sailed, false charges against innocent and remediless 
witnesses may be broadcasted from his court room, 
but the Judgé is forbidden to expose the mendacity ; 
when subtle, but clever and compelling appeals 
to racial, religious or other passions, prejudices and 
sy mpathies are set fire to, he is commanded to turn 
his tace away so that even his manner shall not be- 
tray his discontent. In other words, the Judge may 
see all the instruments of fair play changed into 
weapons of oppression and although he has the 
power, he has not the right to interfere. 

li we desire an improvement of criminal justice 
in America through the exercise of Judicial power, 
the first step in bringing this about must be to 
abolish this grotesque travesty on civilized Tegal 
procedure and by doing so leave restored to the 
sworn representative of impartial justice, his ancient 
authority to actually participate in the trial. The 
most striking difference between the trial of a crim- 
ifal case in-an’ Engtish court and one in an Amer- 
ican court arises from the parts played by the Judge. 
In an American court the lawyers conduct the trial ; 
in an English court, in the words-of Sir_John Simon, 
they “assist the Judge in the trial.” An English 
Judge feels it to be his first duty to see that actual 
Justice prevails, to promote fair play, to expose 
tricks and to frustrate falsehood. He examines 
witnesses at length to get out the facts and in his 
instructions endeavors to make the Jury understand 
the relations of facts to each other and to the law. 
He conducts the inquiry past all shams straight to 
the heart of the question: is the defendant innocent 
or guilty? Who will maintain that with such a 
system the mere exercise of judicial power is not of 
incalculable benefit to the administration of Justice. 
And yet an attempt to substitute such a system for 
our own pathetic policy would awaken the antagon- 
ism of about every lawyer in any American legis- 
lature. 

Mr. Justice Hand of the United States District 
Court of New York reached far towards the sore 
heart of the problem when he said, “The funda- 
mental trouble I believe to be in the belief that 
liberty and property must be protected by an over 
complicated formalism, that legal mechanism can 
be successfully substituted for the competent and 
responsible Judge. I believe the inevitable result 
of that attitude will be a cumbersome, slow, uncer- 
tain and irksome enforcement of the law. We shall 
have no substantial improvement while the respon- 
sibility for the result is laid directly to the judge 
of first instance and while with that responsibility, 
he is not givén the power more unconditionally to 
control the result. There is in my judgment no 
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substitute for capable trial Judges with large 


powers.” 


The restoration to the Judiciary of the country 


of their original authority over the trial of cases 
would in my judgment accomplish more in raising 
the dignity of the Afnerican bench to its old time 
prestige and in establishing a surer, firmer admin- 
istration of the criminal laws than any other legis- 
lation possible. Lawyers who have not given 
thought to the subject as well as the layman gen- 
erally will be surprised to learn on investigation 
how much hidden and unused power resides in the 
courts by which without any further legislation at 
all the plague of technicality can be mitigated. 
Every trial judge has the power inherent in his 
office to administer actual justice without regard to 
any technicality which may arise in the case. Spe- 
cial statutes in many states require the Court of 
Appeals to so decide cases. However, the courts 
when construing these laws modify them to mean 
that when any serious technical error appears in the 
record, the Court must presume that the defendant 
did not receive a fair trial. The dead hands of old 
and forgotten English Judges are today from Maine 
to California freeing guilty men in the United 
States. The iron bands of reasonless precedents 
bind our higher courts and through them the trial 
tribunals. The hour has arrived for American 
Courts out of their own strength to free themselves 
from senseless traditions which never had any other 
purpose than to furnish loopholes for the escape of 
guilt. There can be no stare decisis for crime. The 
burglar can claim no vested interest in any rule 
protecting him from the just penalties for his ot 
fense. 

Please do not consider me too presumptuous if 
I quote again from an article lately written by me 
for the Hearst newspapers. 

“Very high court in Great Britain, as well as 
the Supreme Court of the United States and the 
Supreme Court of nearly every state in the Union, 
has repeatedly exercised its prerogative to overturn 
a law and to substitute a new law in place of the 
old by overruling its former decisions and by re- 
fusing to follow deeply rooted pre cedents. The 
thing has happened literally more than a thousand 
times, so that there can be no question at all as to 
the right and power of a Court of Review to set 
aside, change or modify any technical rule of law 
when that law works injustice he case of Adkin 
convicted of murder and decided by the Supreme 
Court of Missouri in 1920 shows how strong the 
power in every court to crush out technicalities 
and to hand out clear justice in every case in spite 
of old precedents, if it wish to do so. 

In 1907 in Missouri a man named Campbell 
who had committed a terrible crime was set free 
after his conviction by the Supreme Court of Mis- 
souri because the word “the” was left out of the 
last line of his indictment. Because of the nature 
of that crime, public opinion flamed into rage all 
over the continent. I wish to emphasize as often 
as I can the fact that public opinion in this country 
not only controls the actions of legislatures, but 
also makes or modifies the final decisions of the 


courts. No court in this country today would 
repeat that Missouri decision; fifty years ago many 
of them would have followed it. They say that 


public reproach hastened the death of the Judge 


who wrote that decision, and yet that opinion was 
founded upon and exactly followed three other 
decisions of the State, and was followed afterwards 
in two other cases in that court, and all these 
rested upon the decisions of the highest courts of 
two other states. Lately the same question arose 
again in Missouri. An indictment against one Ad 
kins left out the article ‘the’ in that same fatal spot, 
and the case was taken up on appeal. However, 
the Supreme Court in its decision of that appeal 
awoke the ancient and always existent power in 
herent in every court. It specifically overruled six 
of its own former decisions and decided the omis- 
sion of the article ‘the’ to be immaterial. 

“No better evidence of the existence of that 
authority and no clearer illustration of its beneficent 
use has been shown in the last few years than in 
the case of a man named Swaren, who recently ap 
pealed to the Supreme Court of Missouri from a 
conviction of stealing. The Supreme Court in that 
case with one sweep of the pen changed the lav 
concerning the weight to be given to the evidence 


ot the possession ot foods recently stolen though 


> 

by doing so, it overturned its own dec isions ol 
hundred years and established a law contrary to 
that of most other states. The Court flung into the 
ash heap an old, inflexible rule and put in its place 
a standard of axiomatic common sensi It said 
“The apology for the number of citations is that the 
error in question has become so thoroughly im 
bedded in our jurisprudence that the temptation to 
use all fit material at hand in an effort to blast it 
out is too great to be resisted.’ 

“The Supreme Court of Maine not long ago 
declared in the Littlefield case “The time has 


come when mere refinement of pleading should not 
be invoked as a subterfuge for the escape of mani 
fest violators of the criminal law. An indictment 
should not be quashed because it does not happen 
to be couched in that technical language and form 
required by the courts in pleading when the law 
required the infliction of the death penalty for steal 
ing a sheep or imprisonment for life for what now 
may be called a misdemeanor.” If the time has come 
when mere refinement of pleading may not be i 

voked as a subterfuge for the escape manifest 
violators of the criminal law, has not also the time 
arrived when refinement of law concerning forms, 
procedure, practice and rules of evidence should 
not be invoked as subterfuges ‘for the escape of 
manifest violators of the criminal law’? Let us hope 
this trumpet call of the Maine Court may sound a 
reveille, though the slumber it strives to break lies 
wide and profound.” 


The three or four hundred men who compose 
the Appellate tribunals of our country, if taken 
collectively, would present a most remarkable body. 
It is likely that it would prove impossible in the 
world to congregate another body of like number 
that would be its equal for learnixg, character and 
wisdom. Yet fearless of the offense which must 


follow the charge, it is our solemn duty to make 
known one unchanging baneful circumstance of 
their office: The American Courts of Review re- 
flecting as they must the temper of the great body 
of the American Bar, tower above the trials of 
criminal cases as impregnable citadels technical- 


ity. The need of the judicial crisis in which out 
country finds itself calls not more insistently for 
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it does for change of attitude 
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the part of the Judges who administer the law. 


[he country needs not 
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urposes and qui 


hould be 
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laws as much as it re- 
turn of mind, new 
That great weight 
ed precedent is necessary to the 


new 
irts a new 
ned ideals. 


aintenance of judicial system. But we are 
ere slaves to formalism when we follow rules that 
ave outworn r age or deteat their purpose. 
rue, the actual rights of one accused should be 
religiously regarded, nevertheless the effort of 
riminal procedure should not be directed to that 


end alone, but a 
perty by maintaining the majesty of 


laws An 


life and pro 
ur country’s 


needed a frivolous 
In the beginni: 


our patience 

this 
tendencies of 
ecital was for 
final moment 


ight show how 


itety 1s 


iracteristics ot 


fk; 


states are aitoget 


Ity years ag 
eet not only 
ith entirely 


country 


the purpose that I, 


a chang 


tterent 


well should purpose the protection 


innocent man never yet 
technicality for his defense. 
2g ol this paper, ] imposed upon 
describing the criminal conditions 
nd in displaying the appalling 
growth \ll that unwelcome 
at this later and 
ith less appearance of audacity, 
necessary to the genera’ peace and 
of attitude in our courts. The 
ime and criminals in the United 
her different from what they were 
Our procedural law is required to 
new kind of criminal but also one 


methods, tactics and closely 


organized confederates for both attack and defense. 
Beneath the blows of these strange malign enemies 
of society, our administration of the law grows 
weaker day by day and the felonious army increases 
in number and in achievement. The courts of the 
country as well as.our legislatures must recognize 
a heavy obligation to take up the neglected task of 
looking out for the protection of the law-abiding 
citizens. Edmund Burke said that the greatest 
concern of mankind was Justice. A happy improve 
ment through the mere exercise of Judicial power 
can not fail to arrive when our courts and legisla- 
tures awakening to the realization of these changed 
conditions, take up their new work with the wisdom 
and courage of an emancipated, expanding vision. 
The time has arrived to put into effect the principle 
that no Judge and no Jury has warrant to engage 
in any trial except to enforce the concrete right in- 
volved in that particular case. Precedents, forms 
of practice, pleading and procedure do have in them- 
selves no essential value. If precedent or form 
interfere with the actual truth of the matter, it be- 
comes the obligation of the Court to destroy the 
form or precedent and by the mere exercise of Judi- 
cial power to establish Justice unless positively 
forbidden by statute. The tenderness of technicality 
which has so long encouraged and shielded the 
criminal is about to meet the awakening anger of 
an endangered public. 
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By Marion SMITH 
( f the Atlanta, Georgia, Bar 


Bar is indebted to Mr. Charles 


the Paris Bar, for his article in 
issue of the AMERICAN Bar 
he title, “American Divorces in 


Validity in the United States”, 
for his clear statement of the pro- 
rements of the French courts in 


of the validity of these decrees, 
\merican courts, is primarily a 
law. Perhaps it might be 
of international law; but, if so, 


rstood to mean that view of inter- 


h will be followed by American 
asked to recognize such 
yund of comity, and this, after all, 
question of American law which 
be influenced by the views of other 
in turn, however, is dependent to 
the procedure of the country in 
e is granted, and in particular on 


erounds on which the courts of 


such country have assumed to dissolve the marriage 
status. 

The great interest of Mr. Beach’s article to an 
American lawyer considering the question is the 
clearness with which he states the jurisdictional 
basis which is required by the French law when 
the courts of that nation undertake to grant di- 
vorces to American citizens. We are taught by the 
historians of our law that there was a time when 
the common law was in close touch with and in- 
Huenced by the law of continental Europe. It has, 
however, been so many years since practitioners under 
the common law, either of England or of this coun- 
try, have had a thorough knowledge of any system 
except their own that most of us would be some- 
what at a loss as to what books to consult in order 
to ascertain the exact legal procedure of any Euro- 
pean country. We know something about the work 
of European writers on the history and philosophy 
of law, but little about the actual practice of foreign 
courts. The present article takes its data as to the 
French grounds of jurisdiction from the article of 
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Mr. Beach, and considers the validity of such de- 
crees of divorce on the basis of this data. 

The question is one of real and growing im- 
portance. The conflict of law that has already 
existed in this country where divorces are granted 
by one American state aud their validity tested 
in another is one that is familiar to all American 
lawyers. Indeed, it is familiar to the public gen- 
erally, and the unfortunate situation of persons law- 
fully divorced in one state and not in another, of 
a second marriage valid in one state, declared in- 
valid in another, and the general and unfortunate 
confusion resulting from such conflicts is constantly 
presented in the daily papers and current maga- 
zines. It now appears that there is to be added to 
this the confusion of divorce decrees granted in 
foreign countries to citizens of this country who 
have sojourned there only long enough to obtain 
the decree and brig it home. The practice of visit- 
ing France for this purpose may have originally 
been confined to residents of the city of New York, 
but it is not so confined any longer. On the con- 
trary there is no city of any size, on the American 
seaboard at least, which has not contributed its 
quota to those who have sought relief from their 
marriage ties through the courts of Paris. This 
article has no concern with the question of whether 
this should or should not be allowed, or with any 
of the delicate problems of sociology or policy con- 
nected with the granting of divorces. The growth, 
however, of the practice of obtaining divorces in 
France by citizens of this country, who expect to 
remain citizens of this country and to act on the 
theory that their status is fixed by such decrees, 
raises a question that American lawyers must con- 
sider and American courts determine as to whether 
the marriage status of such persons has in reality 
been dissolved under the laws of this country in all 
such cases, and, if not, what rules will determine 
the validity here of decrees obtained in France. 

It must be borne in mind at the outset that a 
decree of divorce is a decree in rem or quasi in rem.’ 
Its primary function is to fix the status of one or 
both of the parties. The settled principle of Ameri- 
can law with regard to such decrees is that their 
validity stands primarily on the jurisdiction of the 
court over the res, which is, of course, the marriage 
status. As a corollary to this, it is also a settled 
principle of our law that no country has jurisdiction 
through its court over the marriage status unless 
at least one of the parties is domiciled in the coun- 
try where the decree is granted. There is much 
confusion in the decisions of the various state courts 
on the subject of divorces, but on the proposition 
just announced there is almost complete harmony. 
Thus in 19 Corpus Juris, 26, a large collection of 
cases is set out to this effect, and the rule on which 
American courts are agreed is stated to be that the 
courts of a state have no power to grant a divorce 
where neither party is domiciled within the state. 
So completely is this rule established that the word 
“residence” as used in divorce statutes should be 
construed as equivalent to domicile. For instance 
the Nevada statutes provide that a certain “resi- 
dence” gives jurisdiction to grant a divorce, but 
the courts of Nevada in several cases have held that 
because the requirement in this country of actual 
domicile is so universally recognized they will con- 
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l See cases in notes to 19 C. J 
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strue the word “residence” in their statute as mean 
ing “domicile” in the legal sense.” 

The outstanding American case on the subject 
is the well known Andrews case,’ by the Supreme 
Court of the United States, to which | 
more fully a little later. It may, however, be stated 
that American states do not recognize any 
tion to grant a divorce in the absence of 
within the state; that this is the rule of the Supreme 
Court of the United States; and that it is also the 
rule of the English courts.‘ 

Domicile means something different from meré 
residence. There is also no conflict in our 
with regard to this. The usual statement is that 
domicile of choice is entirely a question of 
and intention, or, as it is usually put, of fact and 
animus.® The intention referred to is th« 
“animus manendi.” The Supreme Court of the 
United States in Gilbert v. Davis,® adopted as its 
definition of the “animus manendi,” that given by 
Dicey in his Conflict of Laws, namely: “The requi 
site animus is the present intention « n 
or indefinite residence in a given place 
or negatively expressed, the absence of any 
intention of not residing there permanent! 
definitely.” And in Morris v. Gilmer, 


ll refer 


jurisdic- 


domicile 


decisions 
residence 


a1! ] 
SO-Calicd 





court also points out that no change of domicile can 
be effected by even the longest residence if the 
purpose of the change is to invoke the jurisdiction 


of a court of the new residence with a 
not to maintain such residence after the legal pro 
ceedings are satisfactorily completed. 


intention 


It would, of course, in an article of this length 
be hopeless to attempt a geneval view of all Ameri- 
can cases. It is, however, feasible to review briefly 
the outstanding decisions of the Supreme Court of 
the United States, which, on the two points just 


referred to, are not in conflict with the state cases 
On April 15, 1901, that court decided the Ather 


ton® case; the Bell® case; and the Streitwolf?® case 


The Atherton case involved the validity of a decree 
of divorce granted on constructive service in the 
state of the domicile of the plaintiff and of matri- 
mony from which one only of the parties had de 
parted. The court held that the d le the 
plaintiff and the matrimonial domicile being fixed 
within the state its jurisdiction continued, notwith- 


standing the fact that the defendant had left, and 
that a decree granted in the state of such domicile 
on constructive service was entitled to protection 
under the full faith and credit clause of the federal 
constitution. 


The Bell case involved a decree of divorce 
granted in a state in which the plaintiff resided but 
in which neither party was domiciled. It was held 
to be void and entitled to no protection under the 
clause of the constitution referred t It is true 
that in the Bell case the service was constructive 


but in the later Andrews case the Supreme Court 
points out that the character o: the service was not 


the controlling feature of the decision that this 
2 Fleming v. Fleming, 86 Nev. 185; 1384 I { Press V 
Presson, 147 Pac. 1081 Walker v. Walker, 198 | 
8. 188 U. S. 14 
4 See Dicey & Keith on Conflict f Laws Ed. Char 
page 416 Shaw v. Gould, L. R. 8 H. I ] 6 4 ¢ 
Mesurier v. Mesurier [1895] A. C .617 Wa \ : »] 
C. 947 
6 See 19 Corpus J s, 401, and cases 
6. 285 U. S. 561 
7. 129 U. S. 31 
8. 181 U. S. 1 
9 181 U. § 
10. 181 U. S. 
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was found in the lack of domicile as distinguished 
from mere resid 


The Streitw ise is substantially to the same 


effect. 
Andrews v. Andrews," was decided by the 
Supreme Court of the United States January 19, 
03. It has never been modified or departed from 
in any way. Beyond all question it is the outstand- 
ng authority in America in its relation to the ques- 
discussed in this article 
The issue the Andrews case arose in this 


btained a decree of divorce in 
vhich state he had taken up a resi- 
prescribed by law, but in which, 


iy: Andrews 
South Dakota 


‘ ' 
ence tor the ti! 


iccording to the decision of the Supreme Court of 
the United State had never acquired a domicile 
because of lack of the required animus. The referee 
had found, ; I finding was accepted by the 
uurt, that “his intention was to become a resident 
that state for the purpose of getting his divorce, 
nd to that end to do all that was needful to make 
him such at lent.” The defendant in the South 
Dakota divorce suit entered a personal appearance 
the .case, ple 1, and for a while at least ccn- 
ted the act Ithough her contest was after- 


Andrews’ divorce was granted 





rds aba 
1 he moved k to Massachusetts where he 
irried again at ubsequently died. The contest 
between the first and second Mrs. Andrews as 

the administration of his estate, each claiming 
be the wid The Massachusetts court had 
held?? that the ee of divorce eranted in South 
Dakota was oid for the reason that An- 
lrews, thoug! resident of South Dakota, did not 
have a domicile in that state. The Supreme Court 
| the United States in its opinion lays down the 
roposition that hile the law of South Dakota 
-equired don nd not mere residence, never- 
theless, the violation of this South Dakota law is 
t the basis « alidating the decree, because 
vithout reference to the statute of South Dakota, 
ind in any event, domicile in that state was essen- 
al to give juri tion to the courts of such state 
render a decree of divorce which would have 
<tra-territorial effect.” Earlier in the decision the 


to the fact that there was an appear- 
nt in this case and that counsel 
tinguish the case from the Bell 
se and the Streitwolf case on this ground. The 
nt ignores “the fact 
¢ cases referred to were predi- 
ed upon the proposition that jurisdiction over 
depended upon domicile, and 
h domicile there was no authority to 

lecree a divorce.’ And towards the end of the 
ini “The appearance of one or 
to a divorce proceeding could 


e { san4 = 


ot suffice to confer jurisdiction over the subject 
itter where it vanting because of the absence 
lomicile w the state.” 
It should be noted also that the Andrews case 


Ids that ree of divorce may be attacked 


iterall f domicile, a ruling that was 
terwards 1 by the Supreme Court in 
ern S 1 Loan Society v. Dormitzer.™ 
which the t held that such decree was sub- 
t to Natet ttack even though the record 
howed 1 the appearance of the de- 


fendant. “It is now too late,” says the court in the 
later case, “to deny the right collaterally to impeach 
a decree of divorce made in another state by proof 
that the court had no jurisdiction even where the 
record purports to show jurisdiction and the ap- 
pearance of the other party.” The court adds that 
the defendant is powerless to confer jurisdiction by 
appearing, or deprive the court of jurisdiction by 
disappearing, but that its jurisdiction depends upon 
domicile alone. 

Thompson v. Thompson," reaffirms the princi- 
ples set out in the earlier decisions. Reference may 
be made to the Haddock case,"® because it has at- 
tracted so much attention as to obscure to some 
extent the importance of the Andrews decision. 
The Haddock case involved a decree of divorce in 
a state where the husband had a domicile, but where 
the service was constructive. The court had al- 
ready held in the Atherton case, that if the domicile 
of the plaintiff and of the matrimony was in the 
state where the divorce was obtained the decree was 
within the protection of the full faith and credit 
clause. The court had also announced in the An- 
drews case that where the domicile of neither party 
was in such state no personal appearance of the 
defendant could confer jurisdiction on the court. 
In the Haddock case the court repeats its statement 
that in the absence of domicile no service or ap- 
pearance can confer jurisdiction. It repeats that 
if there is both domicile and actual service the re- 
sulting decree is protected by the full faith and 
credit clause of the federal constitution, and then 
holds, with regard to the specific question in the 
case then before the court, that where there is 
domicile of the plaintiff but not domicile of matri- 
mony, and only constructive service, the decree may 
be treated as valid by any other state, but no state 
is compelled so to treat it under the federal consti- 
tution. 

The question as to constructive service under 
the Haddock case would not arise with regard to 
French decrees in view of the practice outlined by 
Mr. Beach by which the French courts require the 
appearance of the defendant by counsel. The in- 
ference from his article is that this is an actual 
practice of the courts rather than an imperative 
requirement; but so long as this practice is adhered 
to the actual appearance of the defendant in the 
case would certainly eliminate all questions of 
service. It may be said in passing that a great 
deal of the confusion existing in this country over 
the validity of decrees of divorce in the various 
states has arisen under this Haddock decision by 
which, where the domicile of matrimony, as well as 
of the plaintiff is not in the state where the decree 
is granted, and the service is constructive, each 
state is left free to recognize the decree or refuse 
it recognition. Should the practice of the French 
courts with reference to requiring an appearance 
in behalf of the defendant be changed at any future 
time, the same question would, of course, arise 
The more serious question with regard to these 
decrees, however, relates to the matter of domicile 
of the plaintiff,which, as heretofor pointed out, is es- 
sential without regard to the character of service 
and without regard to the appearance of the de- 
fendant in the cause. 

The decisions of the Supreme Court of the United 
States which have been discussed treated the matter 


S. 551 
































226 AMERICAN: BAR ASSOCIATION JOURNAL 








under the full faith and credit clause of the federal 
constitution. They are not, however, for this 
reason inapplicable, because the discussion by the 
court is purely on the basis of comity and inter- 
national law. Stated otherwise, the view of the 
court is that the full faith and credit clause im- 
peratively protects such when they are 
granted by a court having jurisdiction of the res 
to such an extent that under rules of international 
law its decree is by comity entitled to recognition. 
When this occurs, and the decree is that of a state 
court, the full faith and credit clause of the federal 
operation and the recog 


decree S 


constitution comes into 
nition of the decree, which would be by comity 1! 
it had been a decree of a foreign nation, becomes 
a constitutional right. The discussion in these 
opinions from the Supreme Court is very instructive 
and may be summarized as resting on these basic 
propositions: (1) A state in which the domicile ot 
the plaintiff and of matrimony is located inevitably 
possesses such jurisdiction over the marriage rela 
tionship as to enable it to decree a divorce, even 
on constructive service; (2) A state in which the 
plaintiff is domiciled has similar jurisdiction on 
actual service, and its decree, even on constructive 
service, may be recognized extra-territorially, but 
is not within the full faith and credit clause of the 
constitution ; and (3) A state in which neither party 
is domiciled has no jurisdiction whatever over the 
res, and its decree with regard thereto is void with 
out regard to the character of service, or even the 
appearance of the defendant in the cause." 

Without attempting to discuss in detail the 
state cases I add that the requirement of domicile 
of at least one person is universal. Thus Mr. Bishop 
says,’’ “The tribunals of a country have no juris 
diction over a cause of divorce, wherever the offense 
may have been committed, if neither of the parties 
has an actual bona fide domicile within its terri 
tory.” 

The English cases, dealing with the matter 
purely from the standpoint of comity and inte 
national law. have reached the same conclusion. A 
full discussion of them will be found in the work 
of Dicey & Keith on Conflict of Laws, 3d Ed. Chap 
25, p. 416."% In fact the English cases are fully 
discussed in the decisions of the Supreme Court of 
the United States. 

Having in mind the requirements of American 
and English courts with reference to giving extra 
territorial effect to decrees of divorce, we can now 
consider their application to French decrees. It is, 
of course, purely a question of comity. The full 
faith and credit clause ofthe federal constitution is, 
by its express terms, limited to the judgments and 
decrees of the American states. We have already 
noted the confusion that has resulted under the 
Haddock case as to state decrees which are not 
protected by this clause of the federal constitution, 
and that in such a have decrees of 
divorce which are valid in one state and void in 
another state. It would seem to be inevitable that 
will arise 


Situation we 


such a situation, to some extent at least, 
with regard to divorce decrees of foreign countries 
ly be said that under the rule 
at least will grant 


In general it may safel) 
of comity most American states 





e€ same Cl 


recognition to foreign decrees under tl 
cumstances that they would grant it to 


decrees 
other American states. While not compelled to 
this, it is obviously the proper course to pursue a1 
may safely be accepted as the test to apply 

On the other hand it may be said with equ: 


safety that decrees of foreign nations will be a 
corded no greater recognition than decrees ot oth« 
\merican states; and that the imperative requir: 
ment of our courts that at least one of the parti 
must be domiciled in the country where the divorce: 
decree is granted—a requirement which is not re 


lieved by the personal appearance of the defendant 
will not be relaxed as applied to decrees of for 
eign nations. 

At this point I wish to quote Mr. Beach's stat 
ment with regard to French requirements as t 
domicile : 

In order to give the French courts 
action for divorce the parties, or at least the plaintiff, must 
be “domiciled” in France. Here it must be remarked that 
domicile as used in this sense and as understood in Franc 
does not mean precisely the same thing as it sometime 


aictio I al 


and perhaps generally means in America. Here it mean 
nothing more than residence, so that the rule is that 
plaintiff must be resident in France in order to give th 


French courts jurisdiction. This residence must be bona 
fide and if it is in good faith no length of time is ré 
to establish it. Thus one may come to France at any time 
with the intention of residing here and thus esta 


mediately such a residence as to give the courts jurisdi 
tion. It is held however in the United States—more strict! 
that to effect a change of domicile there must not b 
only a change of residence but an intention to abandon 
the former domicile and to acquire another as the sol 
domicile 
This language is perfectly clear, 1 coming 


from one familiar with both the theory and the 
practice of the French courts, should be accepted 
as an accurate statement on the subject. The only 
criticism I have to suggest with respect to it relates 
to the statement that the French requirement as to 
domicile “does not mean precisely the same thing 
as it sometimes and perhaps generally means in 
America.” He adds, “here [that is 


means nothing more than residence.” It must be 
apparent from what has already been said that 


where domicile means nothing more than residence 


it is too mild a statement to say that is not “pre 
cisely” the same thing as is required in America 


It is not at all the same thing required in America 
It is also too mild a statement to say that actual 
domicile, as distinguished from residence, “some 
times and perhaps generally” the American require 
ment. An accurate statement is that it is univers 
ally the American requirement, and that only one 
case could be cited as an apparent exception. | 


refer to Gould vy Gould,’® which will be considered 
more fully later. 

The problem therefore takes this form: Unde 
the practice of the French courts residence, alon 
and without domicile, gives jurisdiction to thos 
courts to grant a divorce. The requirement of then 
law that the plaintiff must be domiciled in France 
does not mean what we understand by a legal 


domicile, but means nothing more than residence 
Decrees are granted on such residence upon the 
appearance of the defendant. What extra-territorial 
effect will they have in American courts 


In the light of what has heretofore been said 
| submit t 


his answer to the questi f the plain- 
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tiff was domiciled in France as understood by our 
law the decree should be given extra territorial 
effect here even though domicile in our sense of 
the word is not required by the French law; but if 
actual domicile in the American and not in the 
French sense did not exist at the time of the decree 

nevitable that our courts will hold 
itter was not within the jurisdic- 


it seems to-be 
that the subject 


tion of the French courts and that their decree is 
not entitled to extra-territorial effect. To hold 
itherwise would be to give to a foreign decree 
creater extra-territorial effect than is given to the 
decree of another American state and we cannot 
suppose that tl vill be done 

This is exactly the view taken by the English 
courts with regard to foreign divorces. In the work 
of Dicey & Keith on Conflict of Laws, page 420, 
the following appears 

The Scottish ¢ rts at one time claimed the right to 

dissolve English marriages where the parties had ac 
quired no real dor le in Scotland, but had merely resided 
there a sufficient time to give the Scottish Courts juris- 
diction, according ne view of Scottish law, and this 
claim was consistently repudiated by English tribunals 
In spite theret { doubts formerly expressed on the 
subject. it must be taken now as clearly established that 
the Scottish ( ts have no power to dissolve an Eng 
lish marriage ne parties are not really domiciled 
n Scotland: a1 further, that the same doctrine applies 
all foreign ( 

\ good illustration of the rule in England is 
Shaw v. Gould which the House of Lords did 
not hesitate to hold void in England a Scotch di- 
vorce granted t nglish subjects on mere residence 
vithout legal domicile, even though the question 


rd to such divorce was the legiti- 
born of a subsequent attempted 
the parties. In the course of the 


stbury says 


at issue with re 

macy of children 
marriage of one of 
lecision I ord ' 


It is perfect ompetent to the Courts in Scotland 
to fix a certair mount of residence as the condition for 
the exercise jurisdiction, and if that condition be 
fulfilled it ma ceed to pronounce a judgment that will 
be binding within its own borders: but that judgment 
cannot claim territorial authority unless it be pro- 
nounced in a lance with rules of international public 


law 
The situat presented to the English courts 
n dealing with Scotch divorces, at a time when the 
Scotch courts required something less than domicile, 
is the situatior it will be presented to the Amer- 
ican courts in dealing with French divorces to 
\mericans under a requirement of residence that 


s less than domicile Bearing in mind that the 
general principles enunciated by our courts on this 
question of conflict of laws are the same as those 
recognized in England, the conclusion seems fully 


justified that tl ittitude to be taken by our courts 
with regard to French decrees will be the same as 
that taken by the English courts with regard to 
Scotch decres 
So far as n find there is only one American 

ut of harmony with the views ex- 
ely, the decision in New York in 
Gould v. Gould This appears also to be the only 
case which | tually considered a French decree 
in this country The facts in the case were very 
unusual and loubtedly made a strong appeal to 
the court. The husband was originally domiciled 
in New York and according to the decree of the 
French court ntained his legal domicile in that 
state. Hew married Scotland and he and his 


“ase W hich 


pressed ] ere. 


0 | 


wife took up their matrimonial domicile in France 
and had maintained such matrimonial domicile there 
for about six years before any dissension developed 
between them. Both parties instituted suits for 
divorce in French courts and the decree was finally 
granted to the husband for an offense committed 
by his wife in France and which would have been 
ground for divorce under the New York law. The 
Court of Appeals in discussing the case states that 
after the marriage the parties “came to reside per- 
manently in France.” It also says that even at the 
time of the litigation in New York the husband had 
“no apparent intention to return to this state . . ., 
but to permanently reside in France.” These facts 
would appear to show the animus manendi and 
would have justified a finding that legal domicile 
existed in France, but for the fact that the French 
decree itself had recited that the husband was domi- 
ciled in New York. Both the Appellate Division 
and the Court of Appeals sustained the validity of 
this decree in New York, influenced undoubtedly 
by the strong appeal of the particular facts of the 
case. The Court of Appeals, however, adds that 
its decision is not authority for the proposition that 
French decrees will be given extra-territorial effect 
where “the parties were merely sojourning in 
France at the time the decree of divorce was 
granted.” 

The Appellate Division bases its opinion on the 
theory that jurisdiction may be based on a “matri- 
monial domicile” at a place where neither of the 
spouses has a legal domicile, citing as authority for 
this conclusion the decisions of the Supreme Court 
of the United States in the Haddock and Atherton 
and Thomson cases. It is, however, apparent that 
these decisions are not authority for this conclusion. 
The “domicile of matrimony” to which the Supreme 
Court of the United States is referring is something 
more than the domicile of one spouse alone, and 
which, if added to the independent domicile of the 
plaintiff, gives to the court a firmer grasp over the 
subject matter of the marriage status. It is interest- 
ing to note that the Court of Appeals does not re- 
peat the views of the Appellate Division in this 
respect, but simply rests its decision upon the state- 
ment that, while in the absence of a legal domicile 
it is not required to recognize a foreign decree, it 
is not, under the particular facts of the Gould case, 
a violation of the public policy of the State of New 
York for it to do so. 

I do not think this isolated decision should be 
treated as an entering wedge in the requirement of 
the American and English courts that actual domi- 
cile is essential to jurisdiction in divorce. It is 
not the beginning of that process of erosion™ by 
which an established doctrine of law is gradually 
worn away and changed by later cases. The re- 
quirement of domicile is so fully established in our 
law that no single case resting on unusual facts 
can be regarded as of this much importance. Also, 
I venture the opinion, that the tendency of the 
courts will be to enforce strictly rather than to 
slacken this requirement. Whatever else we may 
believe on the subject of divorces, we must all agree 
that it is a question of policy to be settled by each 
state for itself. A consequence of this is stated by 
Mr. Justice White in the Haddock case to be, “that 
if one government, because of its authority over its 


22. Cardozo: The Nature of the Judicial Process, pages 24-25 and 
99-100 
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own citizens, has the right to dissolve the marriage 
tie as to the citizen of another jurisdiction, it must 
follow that no government poss is to its own iderable it ’ 
citizens, power over the marriagt lation and parties to the suit, particularly in it 
dissolution. For if it be at one government, in aliditv of subsequent marriages and tl 
virtue of its authority over marriage, mi lissol ve f children. The doctrine of the Tied 
the tie as to citizens t similar cases. wl 
governments would have a similar p , and e defendant in the original divorce 
the right of every government as to its own citizen been served or appeared, from 
might be rendered nugatory by ( > of ne the jurisdiction of 
power which every other g nment possessed.” |jmited amount -of protec 

With the increased facilities of travel and tem livorce is in fa ndered wit 
porary residence abroad the | ibil pointed bi natter Fe 
out becomes more riot \lso, must bear 
in mind the fact th: whateve1 cognition 
granted to French decr would be claime 
same terms and princi 
civilized nations whose governmer! are 
recognized as independent sovereignties by the 
government of the United Sti Some at least of 
these new nations which we recognize appear to 
be granting divorces to the most casual visitors. » subiect 
If it has heretofore found wise, in order to whether the 
protect the power of the states of this country to fix oty : 
their own policy with regard to divorce, for them to 
decline recognition to f based on less 
than legal domicile, there is no r n to anticipate 
that conditions now justify a relaxation of this 
requirement. 

One further point should be noted. Some states gal domicile in that state. ar 
hold that where the defendant in a divorce suit is_ therefore lu Pag so 

y apy s, and the court served or anneared in the case. | 


+ 
t 


i 


officially 


actually served or actuall: 
adjudicates that the necessa domicile exists to ceen tha 
give it jurisdiction, this judgment is binding on the 
defendant if he seeks to question alidity of this court did not decree the existence 
the 


domicile { lows, therefore, 


decree in any other state. The Tiedemann case in as a condition to its erantine 
New York, referred to | is an illustra- example. in Fewer © 
tion of this doctrine, and thet other cases t ' hated hanes 
the same effect in other states The rule is by n ee ne pal nesta 
means universal, some courts lding that even as aie re siya + 
to a defendant served or appearing the decree is still Pr - anil extatlia 
open to collateral attack for lack of jurisdiction defendant leoal domicile * — 
over the subject matter,” : some going to the the subject anion within 


extreme length of holding that even the plaintiff in court wh Se eaters aie Oke e 
the original suit who attained the decree can aftet . Dae er a 1% Fy m a oi 
wards impeach it upon this ground.** Also, th Se ee ee bs 
protection afforded by this doctrine is only where 

the defendant in the original divorce suit seeks to 

impeach the decree.” is an estoppel by judg 

ment that is enforced, a n familiar principles 

such an estoppel is binding only on the parties and 


238. Tiedemann v. T 
709. Waldo v. Waldo 
34 Atl. (N. J.) 10 
statute of 1907 (P. I 
given foreien divorces 
Ch. 152, Sec. 35. 

24 Andrews v 
The defendant in the 
wards permitted to impe 
tinction that is atte ‘ 
York, that there was no 
of divorce in the Ar 
Jersey court points out 
of domicile in divorce 
merits of the case.” 
miteer, 192 U. S. 125 

is powerless to « 

See 9 Ruling 
committed one way o 
appearing, can afters 
over the subject n 
preme Court of the nited will } great weight 4} "es 
courts which have n taken position ‘ : thou 


question 
ao} 
25. Hollingshea 
Contra, Bledsoe v. S« 
173 N. Y. 508; 66 N 
26. State v 
Dawell, 25 Mich. 247 
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THE LAWYERS’ CLUB: A UNIQUE GIFT FOR 
AND RESEARCH 


EDUCATION 


E print in this issue two views of portions of the 
beautiful group of buildings recently completed 


at the University of Michigan They were pre 
sented by Mr. W. W. Cook, of th New. York City 
Bar. and are known as the “Lawvyers’ Club.” In previous 


issues we have spoken of the genet il plan of this un 
dertaking, which has now beet 
favorable auspices. 
where law students can live and 
come in contact with older members of the 
English Inns of Court; 


launched under such 
f. to provide quarters 
tudy together and 
Bar, some 
what after the fashion of the 


members 


to furnish facilities for practicing lawyers, 
of the Club, to prepare their briets and do other legal 
work away from the distractions ‘of the office; and, 
ed from the foun 


finally, by means of the incom deri 
dation, to encourage legal resear« h and to make the Unt 
f the great centers ol legal learning and 


versity one ¢ 
investigation 

It is certainly no little thing w hich the generous 
founder has planned, but it is fortunate ly an undertak 
ing which appeals strongly to the imagination; and that 
is the best assurance of effort to realize the 
vast possibilities of the plan. The ideal to be kept in 
donor in a telegram last fall 
[ “Your 


“except 


1 
| 


continued 


view was set forth by the 
referring to the completion of the buildings 
building is of little consequence,” he said, 
First, to elevate the standard of the law school and otf 
the legal profession, and, s condly, to help simplify and 
clarify the law by reason of your large income.” And 
on the latter aspect of the work Dean Bates of t 
Michigan Law School has recently written: 

“Tt should be rememberet hat the donor provided, 
and the Regents have agreed that the profits accruing 
from operation shall be turned into a fund for the aid 
of legal tesearch. This will enable the school to com 
mand the ablest and most s« larlv men, and will give 
them opportunity for investigation here and elsewhere 
which will develop a truly great s hool of law, not 
merely an institution in which law 1s taught \ true 
school of law ought not mere ly to pass on existing le 
gal learning to succe ding generations of students. It 
ought, by virtue of the ritical study and the productive 
work of its Faculty, to influence powet fully the devel- 
opment of law and to train successive generations Ol 
men qualified to go out into our various states and 
there strive for constantly improving systems of sub 
stantive law and of procedure in our courts With 
these facts in mind, with the prospect of the future 
thus held before our view, 1s It surprising that we feel 
that the great lawyer who 
generosity to make this gift 


i 
has had the vision and the 
has performed the most 


significant and important service In the history of out 


profession 

The following description ¢ 
from the Michigan Alumnus 

“The present group consists of a lub building 

1+ 1 

‘ 


with rooms for eig! 
I 


the buildings is taken 


4 
cuests, a dining ha | having a total 


300. a fully equipped kitchen build 


ing and a dormitory accommé lating a total of 163 


seating capacity 0 


students 
“The dining hall, which is thirty four feet wide, 


one hundred thirty-eight feet, six inches long and forty 
nine feet high, is in the collegiat Gothic style It is 


built of solid masonry construction of the most pet 


manent character Phe exterior wall is laid | 
seam-faced granite of varied colors from the Wey 
mouth quarries in Massachusetts and is trimmed wit! 
The interior has an oak paneled 


[Indiana limestone 
wainscot ten feet, six inches high and the wall above 
[he roof is supported by nine heavy struc 
decorated 


is laid in 


limestone 
tural oak trusses which are appropriately 
with carvings of eminent jurists The floor 
Tennessee malt! ble Phe 
r colored ca 


s 


design of gray Missouri and 
large Gothic windows are filled with amb« 
thedral glass, imported from England, which gives the 
room a very pleasing soft sunlight effect 

“The club building is designed in a more 
style of the later transitional period. The exterior walls 
are also built of seam-faced granite, trim d with lime- 
stone, forming part of one harmonious group The roof 
of the club is covered with a heavy slate, of varied sizes 
and colors, from the quarries of Vermont 

“One of the chief features of the club building 1s 
the large lounging room on the first floor, which 1s 
thirty-four feet wide and eighty-four feet long This 
room has a plaster vaulted ceiling with an over-all de 
sign in flat relief. It has an oak paneled wainscot eleven 
feet. six inches high. The carved mantel is carried out 
in a consistent style and further charm 1s given the 
room by. the circular bay window, with its metal case 
ments and cathedral glass. It is furnished with com 
fortable and appropriate furniture, in keeping with the 
general character of the room. 

“Fight special rooms with connecting bath rooms 
are provide d for in the second story of the club for vis- 
iting club members The rooms are finished with rough 
plaster walls and ceilings and are attractive ly furnished 
An oak paneled writing room and library are also pro- 
vided for in the second story. 

“The dormitories are laid out in a unit system, each 
yf rooms for 


domest 


unit having a separate stair and a variety 
thirteen students, with toilet and bath room facilities 
located on the second floor consisting « f two showers, 
first floor 
of each unit has five large-sized single rooms. The set 

f a study with 


two water closets and one wash basin The 


ond floor has two suites, each consisting « 


The study is of liberal dimensions, be- 


two bed rooms 

ing fifteen feet wide and sixteen feet long, with a stone 
fireplace on one side. On the third floor there are four 
The total capacity is 163 students All 


plaster nn 


single rooms 
of the rooms in the dormitory have a rougl 
‘ch on the walls and ceilings and a cement 

‘s covered with an appropriate rug \ separate wash 
ater is located in each room, 
student 


floor, W hich 


basin with hot and cold 
making it as convenient as possible for the 
“The walls of the stairs and stat halls are of an 
old gold Roman brick and the floors of Welsh tile 
“The roof of the dining hall as we ll as the towers 
in Phe 
flashing, lhe 
buildings are of a most permanent nature all materials 
most sub- 


the dormitory are covered with heavy lead 

gutters, and leaders are also of lead 
used in connection with them being of the 
stantial and durable character 


“At the present time the institution Is too newly 
formed for a lengthy and detailed descriptiot of its o1 
ganization and operation to be given it the general 
scheme at least may be set forth 

‘Preference for the occupancy 0! he living ac 


























































































































commodations 
1] 


been and w 
School in ordet 


wishes, the admit 
Board of Govern 


School and four 


School, chosen 
“Both the 
sity authorities 
be self-governi 
the Faculty 
pancy of the 
the buildings 
more than the 
tion have been 
trances to the 
students 


a delegate to a 


livir 
ving 


ind enforcement 


~ Some 

effect that the 
be paternalistic 
tien 
larly anxious t 

“No pre 
plications fot 
lopted It 
the use of 
hled by a ert 


ivailable inf 


id 


Tue Lawyers’ Cus: A UNIQUE GIFT 








VIEW OF PORTION OF LAWYERS’ CLUB BUILDINGS 


approximately 170 students have 


be accorded to the classes of the Law 


f seniority. According to Mr. Cook’s 
istration of the Club is lodged in a 
rs of which the Dean of the Law 

members of the Faculty of the Law 
the Board of Regents, are members. 

nor of the buildings and the Univer- 


feel that the members of the Club should 


t 


i 


4 


and the men 
» scotch 

se scheme for passing upon future ap- 
‘ ” . . 8 

e use of the buildings has as yet been 


g as far as possible, co-operating with 
relation to election of members, occu- 
uildings and the regulations governing 


1 
id those living in them. Thus far, no 
those living in ti Thus far, n 


beginnings of such an internal organiza- 


There are nine different en- 
quarters, and each group of 
ibout one of the entrances*has chosen 


effected. 


living 


central governing body for the adoption 


f house rules, etc 
unded rumor has sprung up to the 
vernment of the Lawyers’ Club will 
report which the University authori- 
bers of the Law Faculty are particu- 


bable that each year applications for 
lings for the succeeding year will be 
lay. These applications, with all 
ition concerning the applicants, will be 


- ee —eESE EE 


placed before a committee composed of students and 
members of the Law Faculty for final action. It is 
not expected that any member of the Faculty or any 
employee of the Law School will live in the Lawyers’ 
Club. 

“The whole undertaking—the conception as well as 
the actual buildings—is immense in its scope and des- 
tined in its effects to reach deeper into the future than 
it is possible to estimate in terms of years. But the most 
amazing feature of all is the swiftness with which a 
great idea in the brain of a man should within so short 
a time have come into actual existence on the Campus 
in terms of stone and steel.” 


“A Twelve Mile Phantasy” 

Voyagers on the Berengaria to London last 
summer will recall the “Twelve Mile Phantasy” 
which Mr. Charles Henry Butler wrote in verse 
and which was read at one of the meetings on 
shipboard to the great delectation of the hearers. 
Mr. Butler later had this printed, with some pic- 
tures of the meeting in London, and it constitutes 
an interesting souvenir of the trip. Many members 
of the American Bar Association who kept rather 
complete record of their trips may wish to complete 
their collection by the addition of this humorous 
interlude in verse. Copies can be secured from the 
Librarian of the Association of the Bar of the City 
of New York, 42 West 44th street, New York City, 


at $1 each. 
















































STATE AND LOCAL BAR ASSOCIATIONS 


HE Arizona State Bar Association held its annual James H. Wilkerson of the United States D 
meeting at Douglas, Arizona, January 9 and 10, for the Northern District of Illinois. 
1925, with a representative attendance from the The dinner was one of the most 


Bar over the State. The president, Mr. Harry E. _ sions in the legal history of Indiana 
Pickett of Douglas, presided. The officers elected for Judges from all parts of the state to the n 
the current year were: Hon. Wm. R. Chambers of Saf- six hundred were present. The banquet 
ford, president ; Mr. James E. Nelson of Phoenix, sec- comed by Lawrence B. Davis, President 
retary and treasurer. It was decided to hold the annual dianapolis Bar Association, and the prog 
meeting in 1926 at Tucson, and thereafter, to al- opened by Lex J. Kirkpatrick, President 
ternate between Phoenix and Tucson, The Association diana State Bar Association, who introdu 
recommended that appropriate legislation be proposed R. Marshall, former Vice-President of 
to the Legislature covering the matters of a revisionand States, as Toastmaster. 

codification of the Statutes of Arizona, and disbarment After the responses by Judge Samuel 


and admission of attorneys. This action was taken,and the United States Circuit Court of Ay 
the Legislature promptly enacted appropriate statutes Thomas W. Slick for the United States D 
covering all three matters, which are now operative for the District of Indiana, Chief Just 
within the state, which hitherto has been without ade- Travis for the Indiana Supreme Court and | 
quate legislation upon the subjects tice Ethan A. Dausman for the Ind 
The Association enjoyed two brilliant addresses Court, Mr. Marshall introduced Honora 
from distinguished non-resident lawyers, namely, Hon Whitman as the speaker of the evening 
William H. Burges of El Paso, Texas, and Hon. John an able and timely address in discussing 


P. Gray, of Coeur d’Alene, Idaho in present-day law and law-making in r 
Harry E. PICKETT, profession, under the five heads of “( 
Retiring President tion,” “Specialization,” “Arbitration, 


oss ; Pe ye : and “Centralizatio 
The State Bar Asso atton of Connecticut held its ind ent ili , ss 


: : os (TM, diane we ade the oc 
annual meeting at Hartford on January 16th, 1925. Lu- , [he dinner was ~— the o 
eae ope ee . 7 op rere ‘ta tribute to Judge Albert B. Anders 
cius F, Robinson, president of the association, delivered bea = 
pointed to the United States Circuit | 


the annual address, giving a summary and a discussion 
of the important cases decided during the past year by 
our Supreme Court of Errors, and by the Supreme 
Court of the United States. Mr. Robinson also called 


and for introducing Judges Robert | 
Thomas W. Slick, recently appointed 
Court of Indiana 








particular attention to the growth of the trust busi The Wyoming State Bar Associ 
ness of state and national banks and pointed out the nual meeting for 1925 on January 14t! . 
dangers of permitting corporations to assume duties of Court Room of the District Court for | 
attorneys-at-law. Wyoming. There was a good attendat 
Thomas M. Steele. Esq of New Haven. read a ing was one of the best in the history of 
paper on the “World Court.” Mr. Steele explained the tion. It was especially fortunate in hav 
constitution of the court and discussed all of the cases dresses. The retiring president, D. A 
which have been tried before the court Springs, Wyoming, gave a short but ve 
The Association passed a resolution opposing the address and later in the day, Hon. R 
Caraway Bill and resolutions favoring the seven bills son, of Cheyenne, Wyoming, gave an 
on jurisdiction of the Supreme Court of the United American Bar at the Meeting 
States and other acts affecting Federal Courts now |. C. Campbell, also made an address 
pending in Congress and approved by the American bor Amendment.” Both of these add: 
Bar Association. did. At the conclusion of Mr. Car 
The annual banquet was held at the Hartford vote was taken upon a resolution recor 
Club in the evening, the President, Lucius F. Robin- proposed amendment be not adopte 
son, acting as toastmaster. Addresses were deliv- was almost una carried 
ered by Hon. Benjamin N. Cardozo, Judge of the or 5 votes against it ‘ 
Court of Appeals of New York, Hon. Christopher On the evening of J nuary 14th 
L. Avery, Judge of the Superior Court of Con at the Plains Hotel which was addres 
necticut, and the Hon. Chas. W. ‘Bosworth of son S. Dines, of Denver, Colorado 
Springfield, Mass. On January 15th the meeting wa 
The present officers were re-elected for the term Was addressed by Hon C. D. Murat 
of one year, to wit: Lucius F. Robinson, President: oming, the subject of his address b Legal 
Terrence F. Carmody, Vice-President ; James E. Whee- Tiences in Alaska.” This was a ver) 
ler, Secretary and Treasurer address and was full of interest 
: JAMES E. WHEELER, Secretary. In the afternoon of January 15tl 
; ; officers was held with the foll wing I 
The Indiana State-Bar Association and the Indian William L. Walls of Cheyenne; First 
apolis Bar Association united in giving a Bench and N. R. Greenfield of Rawlins; Second 
bar reception and dinner on March 21, having as guests George W. Ferguson, of Caspet S 
of honor the Judges of the United States Circuit Court Treasurer, Clyde M. Watts of Cl 
of Appeals for the Seventh Circuit, the Judges of the Council—William L. Walls of Cheyenne, A 
United States District Court for the District of In- Collough of Laramie, Avery Hagga1 f Che 
diana, the Judges of the Indiana Supreme Court and the Erle H. Reid of Torrington, and C M. V 
Judges of the Indiana Appellate Court, and Judge Cheyenne—Crype M. Warts, Secretary Treasut 
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CURRENT LEGISLATION 


Regulation of Oil and Gas 


By JosepH P. CHAMBERLAIN 


ties of and gas were not 
ges of the mmon law and 
to consideration in the cases 
stem from which we have 
property rights. “Land 


signification, an indefinite 

ell as downwards. ‘Cujus est 
is the maxim of 
no man may erect any 
verhang another's land; 
tever is in a direct line, be- 

nd and the center of the 

ner ot the surtace; as 1S 

e in the mining countries. So 

only the surface of the 

( s under it, or over it.” How- 
ute ownership by the owner 

and into the 
s required a very con- 

) its application 

he developments 

The necessity for modity- 


197 r il 
C1 r oll 


pect to gas and oil is merely 
he limitations on the prin- 
p introduced by changes 

s, in particular the zon- 





; he use of property above the 
re tantial modification of the right 
above the il and the ad- 

he s brought into question the 
nd the remedies which may 
em ata still higher distance 

the limitations arising from 

| ried uses of oil 

being many laws regu- 

tion by the individual 

t this substantial amount 

ighgoing enough or prop- 


e subject is evi- 

ntment by the President 

et tiot rd to cooperate 

yr a program for 

vaste. The im- 

ct in the mind of the Chief 
1] } ointment of Sec- 


H er, and Work as 


‘sds letter to the oil com- 
ne of its principal 
means for putting on the 
in the crea- 

ted reserves to be opened as 

I ; question ill be the prob- 
expert has produced his 


e very statement of 
; kstone’s rule. 
1 principle of the law 
the right to capture 
icts Co. v. Rankin, 
XLVIII, p. 284, 


Laws of America, 


r, Bureau of Mines 





the oil or gas under his land and make such use of 
it as he may see fit, subject to whatever may be the 
police power of the state to control his action.® 
This right, however, is limited by the fluid nature 
of oil and gas, so that at best it can be no more 
than a qualified ownership.’ If the owner of ad- 
joining land sinks a well he may through his well 
drain the oil from his neighbor’s land without giv- 
ing rise to a right on the part of his neighbor to 
object... “The absolute dominion of the surface of 
the land is not an unlimited dominion” of the under- 
lying oil and gas.* The owner of each tract of land 
overlying a deposit of oil or gas may draw as much 
as he can from the “common property” by wells on 
his own land and he therefore compels other owners 
similarly situated to themselves sink wells and pro- 
duce oil or gas if he is not to secure the whole 
value of the deposit and so in fact deprive them of 
the advantage of owning oil bearing land. By the 
use of high power pumps and other devices for 
stimulating the flow of oil or gas the natural rate 
of escape may be increased and the field drained 
rapidly. As a consequence, any single owner in a 
field may set the pace of production and to a degree 
determine the life of the field, whatever may be the 
desire of the other owners to conserve the field for 
the future. This system makes for enormous eco- 
nomic waste in exploitation by the cost of the 
numerous wells driven by individual owners, in- 
stead of allowing capture of the oil or gas by a 
few wells judiciously distributed over the pool. 
Evidently the object of the commission will be 
dificult of fulfilment unless limitations upon the 
rights of individual owners can be established. The 
situation is different from that involved even in 
the case of ordinary mineral deposits, though even 
in the case of coal, severe criticism of the waste 
and undue cost of exploitation under Blackstone’s 
Rule have been made, both by the Federal Coal 
Commission and by the Sankey Commission in 
Great Britain. Oil and gas underground must be 
treated as a form of property in which no one owner 
can be assured of his reasonable rights without 
regulation of the use of the common property by 
other owners. This situation is exhaustively treated 
in the case of the Ohio Oil Co. v. Indiana.” Re- 
ferring to oil and gas as “the common property of 
the surface owners,” recognizing the legal situation 
which vests the title to oil and gas in a particular 
field in the surface proprietor within that field and 
stating that these owners cannot be “absolutely de- 
prived” of the right to reduce to possession the gas 
and oil beneath their land, the Supreme Court says 
that “the legislative power, from the peculiar nature 
of the right and the objects upon which it is to be 


4. New York Times, quanety 11, 1925, 
5. New York Times, January 11, 1925. 


6. Thornton, The Law of Oil and Gas, 3rd Edition, Section 20. 
Ohio Oil Co. v. Indiana, 177 U. S. 190, p. 209. Gas Products Co. v. 
Rankin, 393. 

7 Thernten, Sections 24 and 25. 

8. Thornton, Section 20. 

9. Walls v. Midland Carbon Co., 254 U. S. 800, 319. 

10. 177 U. S. 188. 
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exerted, can be manifested for the purpose of pro 
tecting all the collective owners, by securing a just 
distribution, to arise from the enjoyment, by them, 
of their privilege to reduce to possession, and to 
reach the like end by preventing waste.” Applying 
this principle to a different situation the court of 
appeals in New York sustained the right of the 
legislature to regulate the method by which a 


naturally carbonated water could be drawn from a 
common underground source.’ 
Another interest than that of the common 


owners of the oil and gas has also developed be 
cause of the limited supply available. That interest 
is the interest of the public that the natural products 
beneath the land be not wasted and notably in the 
case of gas of which the supply is rapidly exhausted, 
that they be put to the use most beneficial to the 
community. Whether or not natural gas could be 
used for the manufacture of carbon black by the owner 
of the wells or whether the interest of the com 
munity in the use of the limited supply of natural 
gas available for other purposes furnished a con- 
stitutional basis for legislation prohibiting the use 
of gas for making carbon black, was the question 


before the Supreme Court of the United States in 
Walls v. Midland Carbon Company. The court 
sustained the right of the legislature to make “a 


comparison of the utilities which involved the 
preservation of the natural resources of the state 
and the actual participation in them by the people of 
the state.”"* The theory of the United States Su- 
preme Court has not met universal acceptance. It 
is declared not to be the law in Montana by a three 
to five decision in the case of the Products 
Company v. Rankin, similar statute was 
held unconstitutional as “paternalistic in character” 
and in conflict with the State Constitution. The 
court says “The paternal theory of government is 
odious and we should not treat lightly or disregard 
the sacred rights of property recognized and guaran 
teed by the 8 ather unexpected 
criticism of the Supreme Ce radicalism, from 
the bench of a western state 

The question which the Oil Conservation Board 
is now agitating was met by the British Parliament 
in 1918. It was then hoped that oil in paying quan 
tities could be developed in Great Britain and in 
order to prevent the condition which exists in the 
oil fields of this country, the British Parliament 
passed the Petroleum (Production) Act 1918." 
Parliament was confronted with the same legal con 
ception of private ownership which prevails in this 
country and it took steps to prevent indiscriminate 
exploitation. The any person othe 
than a person licensed under the act to bore for 
petroleum and requires licenses from the admin 
istrative authority describing the territory in which 
his operations can be carried o1 
under the act cover extensive territories and provide 
for the nd “the conserva 
tion of the licensed area for future productive 
operations’.’7 As only the can and 
as he can draw all the oil and gas to his wells, he 


Gaas 


where a 


government, i 


yurt tor 


act prohibits 


Licenses granted 


regulation ot pr duction 


| 
licensee bore 





11 Hawthorne v. Natural Carbor Gas { 104 N. ¥ 327 
L. R. A. N. S. 436, with note 
12 254 U. S ”) 
18. 254 U. S 24 
14. 63 Mont. 372 
15 perty are treated as lightly by Okla 


5. The sacred rights of 
h 





homa courts as by the national guardians of private rights under the 
Constitution. Quinton Relief Oil & ( v. Corporation Commssiot 
of State of Oklahoma, 224 Pa 156 

16. Chapter 52, 8 and 9 George 

17 See License t tr yi 1 








evidently controls the situation regardless of the 
right of ownership of the oil and gas surface 
owners. 

The American legislatures are not free as 
the Parliament of Great Britain in dealing with the 
problem, but the collection of statutes which we 
have cited shows their conception of the need tf 
regulation, and the cases the reaction of the court 


to the limitations on the use of private property 
involved in the acts passed. An important statute 
was enacted in Louisiana at the last session.’* Act 





No. 252 is intended to conserve the natural gas re 
sources of the state, No. 253 the oil. Th F 
tion of gas is more far-reaching because of the need 
The act defines waste in very broad terms. The 


well known provisions prohibiting the escape of gas 
unutilized and prohibiting the wasteful burning of 
T 


gas are well established in the law constitu 
tional. But waste in Louisiana includes also 
wasteful utilization of gas and expressly regulates 
and limits the use of gas for the purpose of making 
carbon black. The act regulates in detail the 
method of drilling and operating gas wells and r 
quires the metering of all gas taken from well 

Applying the principle of the community i 
terest in the gas stratum the act limits the pet 
centage of the “open flow” capacity of wells in 
proportion to the number of wells on a tract of 
land. The percentage varies from 24 per cent to 
a single producing well on a tract of 100 acres of 
land down to 7 per cent of capacity « vell on 
tract of less than 5 acres of land. ihe ( 
sioner of Conservation is given aut! ity to ad 
minister the act and make rules and regulations 
not only to carry out the act, but als ecessary 
to conserve the gas resources of this state” on the 
single condition that “such rules and regulations 
shall not be in conflict with the provision of this 
act.” Violations of the act are punished by fine 

Act No, 253 regulating oil product equires 
operators to prevent waste and forbids them to 
“wastefully utilize oil or gas.” The act carefully 
regulates the manner of drilling and operating wells 
but contains no detailed provision for the prote¢ 
tion either of public interest in full utilization of 
the product or for the protection of the ommon 
interest of all owners of the oil in a field 

(Arkansas 664, Acts of 1923, regulates both oil 


Waste is forbidden and the lefinition of 


and gas 





waste of gas is similar to that of | siana and 
includes wasteful utilization. Another method 

provided than the percentage meth used in 
Louisiana for protecting the comm nterest of 
producers from “a common source of supply ol 
natural gas “Whenever the full production from 
a common source of supply of natural gas in this 
State is in excess of the market demands, then any 
person, firm or corporation having the right to drill 
into and produce gas from any such common souret 
of supply, may take therefrom only such proportion 
of the natural gas that may be marketed without 
waste, as the natural flow of the : wells 
owned or controlled by any such persons, firm or 
corporation bears to the total natural flow of such 
common source of supply, having due regard to the 
acreage drained by each well, in such mani is 
to prevent any such person, firm or corporation 
securing any unfair proportion of the gas thers 


and 253 Regular Sess 
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interest the act requires pro- 


to use every precaution “to 
waste of oil and gas or to 
1 gas” and it is also made 
gas, crude oil, or petroleum 
s state in any manner or under 
as to constitute waste.” The 
mmission is given power to 
nd regulations under this 


loubtful how far their power 


may be very wide 1s evidenced 


he Supreme Court of Oklahoma 


n Commission of 


le Corporati 


i 


eo the use of natural gas for the 


n black under a statute for- 

utilization of gas and giving 
ver to enforce the act.” 

Act is most interesting. In 


waste and the 
ilar to that in Louisiana and 
to that in Arkansas regulating 
ymmon source, it also tegu- 
trom a common 
also treats the 


t petroleum 


urthermore, it 


f the state as a unit, though in 
t ‘tect both the public and 
mmon sources of supply the 
zed “to regulate the taking of 
or all such common sources 
tate is ft prevent waste, 


and of all those 
and to pre- 
favor of any 


therefrom, 
liscrimination in 
urce of supply as against an- 
s for regulation of gas is the 


ree competition in production ts 


irket demand, thus protecting 
securing his sup- 
production exceeds 


consumer by 


possible 
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tribution of production among 
ure to each his share in the 
yme into play 


nother standard is 
addition to its or- 
conomic waste under- 


petroleun 
6 oil “is 
‘) il ait 


' } 1 
inciude ¢ 


ce waste, and waste incident to 


di or petroleum im excess of 
Salat 


rketing facilities or reasonable 
And whenever full production 
Sey constitut- 


ler conditions 


un 


having the right to produce oil 


source of supply “may take 
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proportion of all crude oil and 


be produced therefrom, without 


iction of the well 


ll or wells of any 


corporation, bears to the total 
ymmon source of supply.” The 
on is given the power to regu- 
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The method of determining 
h each producer is entitled to 


that in the case of gas where 
re drained by each well, 
is based on the relation 
n of a particular well bears to 

from the common source of 
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vy a person having several wells 
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REGULATION OF 
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will be better off than his neighbor with an equal 
acreage but only one well. From the point of view 
of the right to take profits from a common source 
the system applied to gas would seem much fairer. 
It is interesting to note the advance from the Okla- 
homa Act to the percentage system of Louisiana. 
The Oklahoma legislators in the case of oil went 
even further than protection of “common 
of supply.” They envisaged the common interest 
of all oil producers in the state in holding their oil 
in the ground until it could be sold at a profit, and 
the fact that one operator in each field could pre 
vent others using their business judgment and stop 
ping pumping when prices were low, for if one well 
were operated, it would drain off oil from the prop 
erty of other owners. Consequently the statute pro 
hibits the production of petroleum except when 
there is a market demand at a price equal to its 
“actual value” at the well. “The actual value of 
such crude oil or petroleum at any time shall be 
the average value as near as may be ascertained in 
the United States at retail of the by-products of 
such crude oil or petroleum when refined less the 
costs and a reasonable profit in the business of 
transporting, refining and marketing the same.” 

The legislatures clearly reflect the popular de 
for regulation of the chaotic conditions 
waste resulting from unrestricted exploitation of 
The opinions of the courts show 
the effect on the principle of private ownership of 
the recognition of the community interest involved 
in the easily lowing character of these minerals and 
of the public interest involved in the necessity of 
them because of their limited amount 
It is to be hoped that the Commission will not 
restrict its efforts to inquiries from producers but 
will promptly make a survey of the effect of the 
existing statutes and their administration and the 
decisions which have arisen in the course of their 
application, so that state legislators who must in 
the end pass upon the result of the Commission's 
work may benefit by that most valuable and legis 


sources 


sire and 


oil or gas fields.” 


conserving 





latively too little consulted teacher, Experience 
- 3 Public Interest Wyoming Laws 1919, p. 169 prohibits use 
of natural eg “without the heat therein contained being fully and 
actually applic and utilized for other manufacturing purposes t 
domestic “ 
Louisiana in place of earlier act, 1920 Act No, 73, 1920 Act N 
0 
Protection of mmon property. Unlawful to increase natural flow 
f it ga Kansas Session Laws 1915, p. 978 General Statutes 
§ 4980-12 
See als Ownership of petroleum, oil and natural gas in place 
1 Texas Law Review, 162; Feb. 1928 20 W. Va. L. Quarterly 172 
April 19 
Prevention of ec of natural gas for carbon is within police power 
(Wallace case) 92 Cent. L. J., p. 155. March 4, 1921 19 Mich. L. R 
6, Marcl 1921 Minn. I R. 386, April, 1921 27 W. Wa. I 
Quarter! 25 Marcl 1921 
Has a landowner any property in oil and gas in place? 27 W. Va 
I Quarterly S81, June, 1921 
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WITNESSES TO PROGRESS 

Set between the golden age of the past 
and numerous apocalyptic visions of the fu 
ture, the naturally fares badly in 
the opinion of most people. Mechanical 
progress is evident and generally admitted, 
but as to progress in other directions there 
is always a good deal of scepticism. The 
pessimistic description by the medieval 
monk Bernard of Cluny, “Hora novissima, 
tempora pessima sunt,” finds a ready echo in 
men’s minds. 

For this reason it is well that men of 
reputation, wide experience with affairs, and 
intellectual authority should from time to 
time utter heartening challenges to renewed 
faith in the genuineness of our 
however slow it may seem, and in the rea 
sonableness of our hope, however long de- 
ferred it may appear. Of this character are 
recent distinguished 
members of this association—its president 
and a former president. In his address at 
the banquet given by the Atlanta Bar Asso 
ciation to the executive committee of the 
national organization on the occasion of the 
committee’s meeting in that southern city, 
President Hughes said: . 

“Sometimes it may seem that we make 
very little progress; but we are apt to meas 
ure progress by our ideals—by our ideal 
schemes of society—by our notions of what 
perfect administration of justice should be 
And while it is well to keep those ideals in 
mind, we need sometimes to be heartened 
by a consideration of the great benefits we 
actually enjoy We are secure in due 
process of law, and the law-abiding senti 
ment is really dominant. Despite all the 
needs for local law enforcement, and the 
need for the adoption of reforms in our sys 


present 
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expressions by two 
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tem of legislation and administration—and 


we would not minimize these—we have an 


example here of a vast population of many 
different races, of all sorts and conditions of 
men who have, taking the people as a whole, 


a devotion to the rule of reason as expressed 
You should be orateful for the 
a 


in which we live as a c 


in law. 
country 
resenting the success of democracy and its 
legal institutions.” 

And at the recent notable dinner given at 
the Union League Club of New Yor 


Root on his eightieth birthday, Mr. Root 
bore equally eloquent witness to the reality 
of our progress: 

“Unless the whole principl demo 
cratic free government is wrong, America 
is on the right road. Nothing good and 
faithful done in the last half century has 


and 


With all the 


there is far greater under 


been wasted. 
moves, 


defici ncies 


wrong 


standing among the people of the United 
States of the proper performan the 
duties of citizenship than when I first en 


tered public life.” 
Of course it 

progress than to 
nizing it, all one has to do is 

eyes fixed on a single point—the 
and this for many is the natural 
mode of procedure of the vast majority of 
citizens. To recognize it one must look at ; 
succession of points, and this 
some extent at least, to have an acquain 
tance with the history of our national life 
In fact, here as elsewhere even fairly 
familiar history furnishes a great antidote 
for all sorts of depreciations of the present 


is much easier not to see 
see it.. To oid recog 
keep the 
present ; 


reasons 


and exaggerations of the past. 
It is well for a people to be 


dissatished 


—if that dissatisfaction is intelligent. The 
uses of dissatisfaction with the progress we 
are making—wita its rate, its character 

are obvious. It furnishes the mpuls¢ 
to further progress. But the uses of satis 
faction, where satisfaction is reasonably 
justified, are equally plain. It furnishes a 
mental corrective for extreme plans and pro 
grams, and infuses the will to change with 
a fair understanding of what ought to be 
changed What is equally important, it 
gives encouragement to thos« ng for 


the betterment of things, for it reminds 
them that much has been accompli 
the struggle really avails after all. and that 
they are not confronted with the impossible 
task of trying to remake a uni 


is entirely bad. 


verse which 
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IN WIDENING CIRCLES 
In the reports of the meetings of State 
Bar Associations and the various local 
organizations during the last six months 
there has generally been a statement that 


some member made an address on the meet- 
ing of the American Bar Association in 
London in July, 1924. Thus is the story of 
an eventful and fruitful adventure being 


carried to the legal profession all through 
the nation, and the inspiration received by 
those who made the journey js being shared 
by those who remained at home. 

That enterprise naturally received a 
zood deal of publicity from the press at the 
time of its execution. Moreover, by devot 
ing the larger part of a single issue of the 
JOURNAL to the Board of Editors thought 
that much s being done to bring its sig 
nificance to the attention of the profession. 
But it is doubtful if all the publicity yet 
given will equal in pervasiveness and in- 
fluence that which it is now receiving in the 
many bar associations throughout the coun 
ot only the members of the 

\ssociation but the vastly 
greater nul of lawyers who do not be- 
long to it impulse and intluence of the 
meeting are extending in ever widening 


try, reaching 
\merican 


circles 

The important thing about it is that 
these addresses are not mere tales of a pleas 
ure jaunt, pleasurable as the journey was. 
They bring their hearers the inspiration 
of fresh suggestions gotten from contact 
with our brethren on the other side. It is 
not too early to say that a powerful stimulus 
to the improvement of the administration 


of justice has come from this visit to the 
other side | the consequent quickened in 
terest in hi the English and the French 


deal with their legal problems. Comparison 
has made ywn problems clearer and in 
some respects has pointed the way definitely 


? | } 
o needed nges 


LATIN-AMERICAN LEGISLATION 


The reports from Latin-America, con- 
tained in tl ntributions of the Bureau of 
Comparative Law published in this issue, 
show that neighbors to the south con 
tinue to grapple with problems not unlike 


those which occupy our own legislators. 

In the | of social legislation, Colom- 
ulating the em- 
ler fourteen in 
work likel impair their health, and pro- 
viding that in no event are they to work 


ia has passed a law re: 
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more than six hours a day. Honduras in its 
new constitution declares that the work of 
women and of boys under fourteen calls for 
special protection and shall be regulated by 
law. 

Judicial organization is the subject of a 
constitutional amendment recently adopted 
in Colombia, which provides that the Su 
preme Court shall consist of not less than 
nine members, and shall be divided into three 
parts, namely: for appeals of criminal causes, 
civil cases and general business. The law 
must specify the cases in which the whole 
court must intervene. Chile has also passed 
a law providing that the Supreme Court 
shall consist of thirteen judges, and may sit 
in two sections of not less than five judges 
each. In certain special cases, the court 
must consist of nine. In this connection, the 
abolition by the new constitution of ‘lon 
duras of the popular election of Supreme 
Court justices and a provision for their 
choice by the Congress 1s of interest. 

Chile has passed an income tax law, and 
in view of the usual pre-occupation of Latin 
American governments with the discovery 
of new sources of revenue, it is doubtless 
safe to assume that this fruitful field will be 
the subject of divers experiments in Latin 
America in the future. The Chilean income 
tax applies to salaries of more than twenty- 
four hundred pesos. Publicity of returns is 
prohibited under penalty. A peculiar pro- 
vision is the assessment of the income tax 
on real estate on an apparently arbitrary 
basis of nine per cent of six per cent of the 
assessed valuation. In this field of govern- 
ment finance, the creation of a monopoly of 
insurance in the state in the Republic of 
Costa Rica and Guatemala’s plan to accumu- 
late a gold reserve for the existing note cir 
culation of the “Caja Reguladora,” are also 
of interest. 

The standard of legal education is given 
particular attention in the Venezuelan law 
of higher technical education, passed in 
1924. After a three years’ course in the 
university, the student is given the degree 
of attorney or “procurador,” and after three 
additional years he is given his full law de- 
gree. Graduation from a secondary school 
is required for entrance to the university, 
and the six years’ curriculum embraces 
political economy and sociology in addition 
to strictly legal subjects. A different type 


of professional regulation is found in a law 
recently passed in Guatemala fixing the scale 
of fees for lawyers, notaries and experts in 
the absence of an agreement to the contrary. 
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f what was deemed an unreasonable searcl 








REVIEW OF RECENT SUPREME COURT DECISIONS 


Fourth Amendment. It appeared that three months : : 

‘ ; : . rr a when it was adop aqinamanner wW \ 
before the arrest was made, the prohibition officers, public interests as well as the interests and rig 
without disclosing their identity, had induced the idual citizet 
two defendants to offer to sell them whiskey. but In the next place the learned ( 
defendants had apparently become suspicious, and made the point tha 
no liquor was delivere d hres ynths later these the guaranty of freedom from unreasor 
same officers, while patrolling the highway between seizures by the } \mendm¢ “s has 

, , - ’ yractically since t beginning of the Gover 
Detroit and Battle Creek. o ed defendants ae $1 ie eis 
, aera - ognizing a necessary difference between a seat 
automobile, which they had identified on the first dwelling house I ther structure in respect 
occasion, \lthoug witl ut i irrant, and al proper omcial wart t readily may be 
though not expecting defendants to appear on this search of a tor boat, wagon or aul 
emer ‘ 1 . A ; raband goods w e it 1s not practical le 
particular occasion, the othce1 opped the auto a mee ; . 

: : rant CCAUSE enick Can beé quickly 
mobile, searched it, and fot nd seized sixty cality « ; ction in which th 
eight quarts of whiskey and gin sought 

After an extensive consideration of the case, So, for instance, an act of 1789 aut 
the Supreme Court, by a seven to two decision, authorities to search for dutiable goods 
held that the search and sei id been lawful without a warrant, but in a dwel 
and affirmed the decisi with a warrant \lso, a statute aut! 

Che Curer Justice delivered the opinion of the agents who suspected that spirituous ul 
Court. In the first place he considered the legis being introduced into the Indian country t 
lative history of the Stanley Amendment to the Na vehicles without a warrant, and anothe 
tional Prohibition Act, an ncluded that this collectors to search and seize vesst 
history clearly showed the intent Congress to waters without a warrant 
make a distinction between the necessity of a search Under what circumstances, ther 
warrant in the searching of private dwellings and without warrant be made of an aut 
in that of vehicles travelling he public roads cannot, said the learned Chief Justi t 
The Senate had adopted at endment making it automobile on the chance of finding liqu 
a misdemeanor for an officer t rch “the property concluded 
or premises of any person” ithout a warrant The The measut legality of such a sé 

= . ‘ X im, al q 288 t 
House offered a substitute measure applying only fore, that cer shall have 
a , - aan ible cause elieving that the aut V 
to the search of “privat dwellings rhe confet stops and seizes has contraband liquor t 
ence compromise, enacted as Section © ol the Act ing illegall S ed 


Right of Prohibition Officer to Stop and Search Automobiles for Liquor Without a Warrant- 
Confiscation of Liquor Held for Private Use—Injunction Not to Issue Against One Retus 
ing to Abide by Railroad Labor Board Decision—Motor Transport in Interstate Com 
merce—State Franchise Tax and Corporation Doing Interstate Business—Ren 
edy for Undue Preference Against Carrier—Procedure in Contesting Ten 
tative Valuation of Railroad—Admiralty and Maritime Cases 
By Epcar Rronson TOLMAN 
National Prohibition Act—Search and Seizure, provided for the punishment of an officer h 

Automobiles searches a private dwelling without a rrant o1 
If a prohibition enforcement officer has teasonable ‘1° searches any “other building Le 
cause to believe that an automobile travelling on the public VETS, and on - he Ansa he makes the search without 
roads is illegally transporting contraband liquor, he may, ‘* tag cen malicious!) and wonees pr caust 
without a warrant, stop and search such automobile and he at . hiel —— then said 
seize any such liquors which it may contain poi. oi * ge sme ane A wit 
au 1wbile, or vehicle of transportation wit 
Carroll et al. v. United Stat \d Ops 347, f the search wa t malicious or without p1 ‘ 
Sup Ct Rep Vol. 45 The intent of Congress to make a distu et we 
a a " tl = the necess t search warrant in tl s g 
Che reconsideration of the ing of the con private dwellit alt tn Chant ak metemenidlinn @ pr 
stitutional provision against unre onable search vehicles in the « rcement of the Prohibitio1 
and seizure which has been sti ted by attempts clearly established by the legislative hist 
. , ' , . Stanley mendment. {s st lictinctic ‘ 
to enforce state and federal prohibition laws, au u \mend is such a = tin n t wi 
see - he hae? ; oe a hes he Fourth Am« We think that it irt 
reaches, - /. us decision, an important point ol Amendment do denounce all searche c 
definition. The case came to the Supreme Court ut only sucl reasonabl 
on writ of error to the District Court for the West He reviewed the leading cases 01 subject 
ore District of Michigat ete nts had been con yf search and seizure, and concluded 
victed of transporting whiskey | pin in violation On reason at uthority the true rule 
of the National Prohibition Act rhey sought to earch and st without a warrant are made uj 
: ’ ible cause, that is, upor b t, reasona 
reverse their conviction on the ground that two pose ke: setae? t belief, reason 
; : " circumstances KI vn < the seizing ofmnecer i I 
bottles of liquor taken from thei automobile had le or other vehicle contains that which ec 
been improperly admitted in evidence because the to seizure and uction, the search and s« ‘ " 
search and séizure had been in violation of the fhe Fourth Amendment is to be cons e light 
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reasonable seizures, unreasonableness often depends upon 


the means adopted. Here the seizure followed an unlaw- 
ful arrest, and therefore became itself unlawful. 

rhe facts known by the officers who arrested plaintiffs 
in error were wholly insufficient to create a reasonable 
belief that they -were transporting liquor contrary to 
law 

The negotiation concerning three cases of whiskey on 
September 29th was the only circumstance which could 
have subjected plaintiffs in error to any reasonable sus 
picion No whiskey was delivered, and it is not certain 
that they ever intended to deliver any. The arrest came 
two and a half months after the negotiation. Every act 
in the meantime is consistent with complete innocence 
Has it come about that merely because a man once agreed 
to deliver whisky, but did not, he may be arrested when- 
ever thereafter he ventures to drive an automobile on the 
road to Detroit! 

The case was argued by Messrs. Thomas E. Atkin- 

son and Clare J. Hall for plaintiffs in error and by 
Solicitor General Beck for the government. 


Prohibition—Confiscation of Liquor Held for 
Private Use 


A State may constitutionally authorize the seizure and 
destruction of intoxicating liquors held for private consump- 
tion although they were lawfully acquired before the pro- 
hibition law. 


Samuels v. 
Vol. 45 

The owner of certain intoxicating liquors seized 
and threatened with destruction by a Georgia sheriff 
under a search warrant, brought this suit to prevent 
their destruction and to compel their return. On 
demurrer the case was dismissed. The Supreme 
Court, on writ of error, affirmed the judgment. 

A Georgia statute enacted in 1915 made it un- 
lawful to keep intoxicating liquors on hand in any 
place of business or club, but excepted the posses- 
sion and private consumption of liquor in private 
residences. The statute declared liquor illegally 
held to be contraband and subject to seizure and 
destruction by court order. In 1917 the Georgia 
legislature passed another law expressly repealing 
the earlier provision which permitted the social 
serving of liquors and beverages in private resi- 
dences. This new law made it illegal for any per- 
son to have intoxicating liquors in his possession 
whether intended for personal use or otherwise, 
with certain exceptions (for medicinal or sacra- 
mental uses). The seizure here involved was made 
under these two statutes. 

Che Curer Justice delivered the opinion of the 
Court. He stated the grounds urged for reversal 
in the following words: 


First, the 1917 law under which liquor lawfully ac 
quired can be seized and destroyed is an ex post facto 
law. Second, the law in punishing the owner for possess 
ing liquor he has lawfully acquired before its enactment, 
deprives him of his property without due process. Third, 
it violates the due process requirement by the seizure and 
destruction of the liquor without giving the possessor 
his day in court 

With regard to the first contention he cited ¢ 

case closely in point, and said: 

This law is not an ex post facto law. It does not 
provide a punishment for a past offense. It does not fix 
a penalty for the owner for having become possessed of 
the liquor. The penalty it imposes is for continuing to 
possess the liquor after the enactment of the law. 

In considering the objection based on the due 

process clause, the learned Chief Justice reviewed 


WeCurdy, Adv. Ops. 371, Sup. Ct. Rep. 
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a number of authorities, and summed up his con- 
clusion as follows: 
The ultimate legislative object 1 is to pre 


vent the drinking of intoxicating liquor by any one be- 





cause of the demoralizing effect of drunkeness upon so- 
ciety. The state has the power to subject those members 
of society who might indulge in use of such liquor 
without injury to themselves to a de] m of access 
to liquor in order to remove temptat ym those whom 





its use would demoralize and to avoid abuses which 
follow in its train. Accordingly laws have been enacted 
by the States, and sustained by this Court by which it 


has been made illegal to manutacture liquor for one’s own 
use or for another's, to transport it or to sell it or 
it away to others. powe! 
it affects liquor lawfully acqu the prohibition o1 
not. Without compensation it may thus seek to reduce 
the drinking of liquor. It is ol that if men are per- 
mitted to maintain liquor in their possession, though orfly 
for their own consumption, is danger of its pecom- 
ing accessible to others. tion making possession 
uniawtul is theretore within the polce power or the 
States as a reasonable mode of reducing the evils of drunk- 


to give 
Ihe legislature has this whether 


ired before 
vious 


there 


Legisla 


enness, as we have seen in the Crane and Barbour cases. 
The only question which arises ig whether for the 
shrunken opportunity of the possessor of liquor who ac- 
quired it betore the law, to use it only for his own con- 
sumption, the State must make compensation. By valid 


reduced that it 
ihat which had 
provisions ol 


laws, his property rights been so far 
would be difficult to measure their 
the qualities of property has, by 
law in the interests of all, been losing 
property. For many years, every 
stored liquor has known that it kind of property 
which because of its possible vicious might be de 
nied by the State the character and attributes as such, 
that legislation calculated to in the inter- 
est of public health and morality was lawful and possible, 
and this without compensation. Why uld compensation 
be made now for the mere remnant of the original right 
if nothing was paid for the he right to sell it, 
give it away or transport it? 

On the last point he 


Under the circumstances 7 
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Vaiue, 
SUCCESSIVE 
its qualities as 
one who has made or 
Was a 


uses 


suppress its use 


loss of the 


said: 

liquor ex 
isted contrary to law and it to prove 
the very narrow exceptions under which he could retain it 
as lawtul. If he desired to try the validity of the seizure 
or the existence of the exception by which his possession 
could be made to appear legal, he could resort to suit to 
obtain possession and to enjoin the destruction under 
Georgia law, as he has done in this case his, under the 
circumstances, it seems to us, constitutes sufficient process 
of law under the Constitution as respects one in 
his situation. 

Mr. Justice Butler dissented. As he construed 
the decisions cited in the prevailing opinion, they 
did not sustain the right to confiscate liquors law- 
fully acquired before the passage of the act. He 
said in part: 

The seizure and destru 

the ground that the act in question destr 
the liquor. The question of compensation is not involved. 


jacte the 
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Federal 


tained on 





value of 


] 
That alcoholic liquors are capable of valuable uses is rec- 
ognized by the whole mass of state and national regulatory 
and prohibitory laws, as well as by the state legislation in 
question. The liquors seized were valuable for such pri 
vate use as was intended by plaintiff in error. The insist 
ence 1S that the tate is without {| wer to seize al d de 


stroy a private supply of intoxicating liquor lawfully 
acquired before the prohibitory legislation and kept in one’s 
house for his own ust »uch seizure and destruction can 
be supported onl rivate possession 
and use would 





cases ). 





The enactment does not directly forl the drinking 
of intoxicating liquors Tl State Si Court has 
not construed it to prevent such private use of intoxi 
cants. It is aimed at the liquor traff 

Any suggestion that the destruction 
supply lawfully acquired and held for the 
in his own home ts necessary f has 


the suppression of sales or to the regulatior 
trafhe or to the 
be fanciful 
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Hooper Alexander 


Ihe case was argued by Mr. 
plaintiff in error. 


Railroad Labor Board 
Title III of the Transportation Act does n 
enforceable at law, and a remedy by injunction may not 
be had against one refusing to abide by a decision of the 
Railroad Labor Board. 
Pennsylvania Railroad § 
Federation N. 
Company et al., Adv. Ops. 385, Sup. Ct. R 
his is the second Supreme Co 


ysient ana 


JU @t dt. V. The renins 


volving the li ng controversy between 
vania Railroad Company and the 
embracing its employees. lhe Com 
sistently refused to deal with the 
comply with decisions of the Railroa 


requiring it to do so. The earlier 

vania Railroad Company v. Labor Boas 

Yes arose out ol cision of the Board ng ruies 
to govern an election of employees’ 1 ( tative 
in wage negotiations. The Board 

that labor unions might act as the 


resentatives. Objecting to this, 1 ( 
brought an unsuccessful suit to et t 
from hearing the controversy over t 
representative In the resulting 


held (1) that a labor union could the 
Board’s action, (2) it the questi 
as representatives < 


be recognized 
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f | 1 1 2 | 
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David n for the union and by Mr. John 


Carriers—Interstate Commerce, Motor Transport 


A State may t permit to some and prohibit to others 
he use of the pul highways by common carriers operat- 
ng auto vehicles er regular routes in interstate commerce. 


5-301, Sup. Ct. Rep. 


len increase in carriage by 
ory regulation 
Cana t to which this state regulation 
lefinition 
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| | here 4 1921 law of 
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lines. Buck brought suit to restrain interference 
with his proposed line. The District Court for the 
Western District of Washington dismissed the bill, 
but upon direct appeal to the Supreme Court the 
decree was reversed. 

Mr. Justice Brandeis delivered the opinion of 
the Court. The State’s argument was that the use 
of the public highways as a place of business is a 
privilege which may be granted or withheld by a 
State in its discretion, and that a state statute pro- 
moting safety and economy is valid even with re- 
gard to interestate commerce if Congress has failed 
to act. To this the learned Justice replied: 


The provision here in question is of a different char- 
acter. Its primary purpose is not regulation with a view 
to safety or to conservation of the highways, but a prohi 
bition of competition. It determines not the manner of 
use, but the persons by whom the highways may be used 
It prohibits such use to some persons while permitting it 
to others for the same purpose and in the same manner. 
Moreover, it determines whether the prohibition shall be 
applied by resort, through state officials, to a test which is 
peculiarly within the province of federal action—the exist- 
ence of adequate facilities for conducting interstate com- 
merce. The vice of the legislation is dramatically exposed 
by the fact that the State of Oregon had issued its cer 
tificate which, despite existing facilities, declared that 
public convenience and necessity required the establish- 
ment by Buck of the auto stage line between Seattle and 
Portland. Thus, the provision of the Washington statute 
is a regulation, not of the use of its own highways, but of 
interstate commerce. Its effect upon such commerce is not 
merely to burden but to obstruct it. Such state action is 
forbidden by the Commerce Clause. It also defeats the 
purpose of Congress expressed in the legislation giving 
federal aid for the construction of interstate highways 


In “gs & Sons Company v. Maloy et al., Adv. 
Ops. Sup. Ct. Rep.—, a similar decree involving a 
similar nas of the State of Maryland, was re- 
versed. The respects in which this statute differed 
from the preceding and the Court’s denial of their 
significance are indicated in the following para- 
graph: 

The first is that the highways here in question were 
not constructed or improved with federal aid. This dif- 
ference — not prevent the application of the rule de- 
clared in » Buck case. The federal-aid legislation is of 
ance ance "ae because of the aid given by the United 
States for the construction of particular highways, but be- 
cause those acts make clear the purpose of Congress that 
state highways shall be open to interstate commerce. The 
second feature is that here the permit was refused by the 
Commission, not in obedience to a mandatory provision of 
the state statute, but in the exercise, in a proper manner, 
of the broad discretion vested in it. This difference also 
is not of legal significance in this connection. The state 
action in the Buck case was held to be unconstitutional, 
not because the statute prescribed an arbitrary test for the 
granting of permits, or because the Director of Public 
Works had exercised the power conferred arbitrarily or 
unreasonably, but because the statute as construed and ap- 
plied invaded a field reserved by the Commerce Clause for 
federal regulation. 

Mr. Justice McReynolds, dissenting in both 
cases, was of the opinion that the challenged sta- 
tutes did not discriminate against interstate com- 
merce. He said in part: 


The Federal Government has not and cannot undertake 
precise regulation. Control by the States must continue, 
otherwise chaotic conditions will quickly develop. The 
problems are essentially local, and should be left with the 
local authorities unless and until something is done which 
really tends to obstruct the free flow of commercial inter- 
course 

The situation is similar to the one growing out of the 
necessity for harbor regulations. State statutes concerning 
pilotage, for example, have been upheld although they 
amounted to regulation of interstate and foreign com- 
merce. “They fall within that class of powers which may 
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be exercised by the Stat until Coners 1s seen fit 
act upon the subject.” 
The Buck case was argued 


Burke for the State authori 


Interstate Commerce—Taxation 
A State may not constitutionally impose a franchise 
tax upon a corporation engaged solely in interstate com- 
merce where the property owned and operations performed 
within the State are all exclusively in furtherance of the 
interstate business. 
Ozark Pipe Line Corporat / 


Adv. Ops. 210; Sup. Ct. Rep. \ 15, p. 184 

A Maryland corporation was engaged in col 
lecting crude petroleum in Oklahoma, transporting 
it by a pipe line through Missouri, and delivering 


it in Illinois. It neither received nor delivered oil 


in Missouri, but it maintained its principal office in 


that State, and there it paid its employees, pu! 
chased its supplies, maintained pumping stations. 


and owned and operated automobiles \ll this 
property was owned and all these acts were pet 
formed solely to further the transport of oil through 
the State. The corporation brought suit to enjoin 
the Missouri state authorities from enforcing the 


failure 
he 


statutory sanctions provided for 
annual corporation nchise tax 


to pay an 


tra tax was 


for Buck and by Mr. John H. state 
authorities. 

The Bush case was argued by Messrs Villiam | 
Rawls and George Weems Wvilliat the carrier, 
and by Messrs. Thomas H. Robinson and Edward H 
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ivered the opinion 
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authorities made 


it clear that the line of invalidity to be drawn at 
those cases where the tax a practical matte 
constitutes a burden upon terstate commerce 
because there is in fact no separate local business 
to be taxed. From a consideration of these cases 
the learned Justice concluded 
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tection against imposition of burdens upon interstate com 
merce is practical and substantial extends to whatever 
is necessary to the complet f the right pri 
tected 

Mr. Justice Brandeis ssenting, said in part 

Here, there is t in fact. the tax 

assessed either obstructs r appreciably burdens ter 
state commerce The tax is ling in amount. Ther 
no contention that, in fact, tl x discriminates against 
interstate commer The tax is ed alike whether the 
business done is interstate. or or both The is 
no contention that the statute d ’ $ against corpora 
tions organized under the law f ot States The tax 
is the same for domesti ee ae 
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ation of its properties made by the Interstate 
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the protest provided by statute. 
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the rail: ssista e Solicitor General 
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Farrell { Interstate Commerce Commission. 


Maritime Law—Suits Against the 
Suits in Admiralty Act of March 


9, 1920—When Merchant Vessel of the 
United States Withdrawn From 
Service Subject to Provisions 
of Act 
The fact th vessel which is owned by the United 


ntrol of the Shipping Board is tempo- 
and laid up in the custody of a care- 
ent a libel for repairs from being filed 


against the United States under the provisions of the Suits 
in Admiralty Act of March 9, 1920, provided the vessel is 
in fact a merchant vessel. 
lame 5 nited States of 
mer 106, Si ( Rep. Vol. 45, p. 45. 
Libe ( te States in a district 
court, i er the Suits in Admiralty 
Act of M 20, to 1 er for repairs made 
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vy the nite tate ind | been used in the 
ierchant lune, 1921, it was withdrawn 
om a ind was up in the care 
nd cust S| l, and it so re- 
mained at ter the time the libel was filed. 
Libellant reé the Si Admiralty Act; 
. t alleged t Biran was owned by the United 
. States he time ned was engaged 
# in the m« t the lien upon her 
as one hi rdinarily could be enforced in ad- 
miralty | , m 
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pose of reliey the U. from obstruction to its com 
mercial traffic by the seizure of merchant vessels owned by 
it or under its control, and was intended to substitute an 
equivalent remedy against the U. S. in personam for the 
right mm rem against the vessel, which the Act of Septem- 


ing 


ber 1916 (39 Stat. at L. 728, chap. 451, Comp. Stat. Par 
8i46a, Fed. Stat. Anno Supp. 1918, p. 785), had per 
mitted 


Obviously, under the Act of 1916, liability to suit of a 
vessel owned or controlled by the U. S. a merchant 
vessel depended primarily not upon the time when the suit 
was to be brought and the vessel was to be seized, but 
upon her character as one solely engaged in merchant serv- 
when the transaction occurred out of which the lia 
bility grew 

In view of the purpose of Congress in the Act of 1920 
merely to substitute an action in rem for an action im per- 
the natural construction would be one which, ceteris 


as 


ice 


fonant 

paribus, would measure the extent of the right to sue the 

U. S. in personam by that which had been granted in the 

Act of 1916 to sue in rem its offending or responsible 
g 


vessel. The date of natural importance in fixing the lia 
bility would to be that of the event out of 
which the lability grew. 

With respect to the proviso in the second sec 
tion of the Act that “such vessel is employed as a 
merchant vessel,” the court held that the words 
should be liberally interpreted as a limitation that 
the vessel is in fact a merchant vessel and has not 


im rem secm 


lost its character as such. It said: 

In view of the relation of the Act of 1920 to the Act 
of 1916, unless the words of the proviso of Par. 2 of the 
Act of 1920 make any other construction unreasonable, the 
mere laying up of the vessel before suit brought under the 
act should not prevent a libel in personam against the U.S 
for a claim which, under the Act of 1916, might be en- 
forced against the vessel itself. 

The case was argued by Mr. George V. A. 


Assistant to 
Frank Staley 


McCloskey for libellant and by Special 
the Attorney General in Admiralty I. 
for the government. 


Law—Claim Against 
to 


Admiralty & Maritime 
United States—Liability of Government 
Decree Against It on Cross Libel to Gov- 
ernment’s Libel for Collision 


Where the United States as libellant and as owner of a 
vessel, files a claim arising from collision against another 
vessel, it subjects itself to the jurisdiction of the court and 
to liability on the cross libel of the vessel first sued. 


Luckenbach Steamship Company v. Thekla, Adv 
Ops. 126, Sup. Ct. Rep. Vol. 45, p. 112. 

The Luckenbach Steamship Company libelled 
the Thekla, which had been in collision with the 
F. J. Luckenbach. The owners of the Thekla filed 
a cross libel against the F. J. Luckenbach; the two 
actions were consolidated and they proceeded as 
one cause. The United States thereafter upon its 
own motion was made a party libellant and elected 
to stand upon the Luckenbach company’s libel. It 
also filed a claim “without submitting itself to the 
jurisdiction” alleging that it was the owner and in 
possession of the F. J. Luckenbach when the libel 


was filed. The United ‘States Shipping Board 
Emergency Fleet Corporation was its stipulator 
for value. Before trial, the Luckenbach company 


on behalf of itself and of other owners excepted to 
the cross libel on the ground that the F. J. Lucken- 
bach having been under charter to the United 
States, the matters alleged in the cross libel were 
not within the jurisdiction of the court. At the trial 
it appeared that the United States was the owner 
pro ha of the F. J. Luckenbach using the 
vessel for war services. The F. J. Luckenbach was 
found solely at fault by the district court and a de- 


we 











2 


~ 


44 


of 


ENESTS and 
\ddres 
School of (ya 

College of William 
Chandler, Ph.D., | 
of William and M 
Company, 1924 

is a 


se 


series oO 
preface explains, 
the new 
ary, 1921. The 


are supplemente: 


son’s presidential 
Association 192 


ly 


in 
to 


11 


subsequent 
jects range all 
State” and “Medi 
“Magna Carta”, at 
Parliament” t 
tution.” 


\ few listi 
list of speakers, 
apply to the addi 
served a loca put 


advanced student 


Marshall-\ 


A Department Devoted to Recent Books in Law and Neighboring Fields and to Brie 


Interesting 


) Constitutior Grinne sovernment i isetts 
pe Marshall-W ythe Prior to the Federal Constitut! nd Jarnes 
ment Citizenship of th Brown Scott’s “The Constitution under the Stuarts 
nd Ma Edited by J. A. ¢ and “The Fight for Ratification” are rked excep 
ae Pr ent of the College’ tions to the undistinguished character of the rest 
New Y K The Macmillat of the lecture 
Lic the sub-title thi Mr. Cars introductory pape1 s the 
vers—and as é standard for the course by quoting t ver-worked 
é er t inauguration sentence fri Gladstone that The ( titution 
the S eginning in Janu- was the most wonderful work « t 
ictually delivered e by the brain and ]} ( F 
t Hampton L. Car n B. Parker, who delivered the ( g 
re the American B; s the same quotation in his t sentence 
) and papers “written ttingly capped by his lusion ‘ it 
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clauses or provisions appearing in well over two 
hundred actual wills (almost all of well-known 
men), grouping them, so far as possible, according 
to subject matter. These clauses, being highly 


specialized, are not of such daily usefulness as the 


more common forms would be. But they are at 
the same time of decidedly more interest and, when 
needed, of just that much more value. Best of all 


they will generally present to readers the first op 
portunity to read and study the language of docu- 
ments previously known only by reputation. This 
observation is particularly applicable to the Marshall 
Field will, from which numerous quotations have 
been made. All parts of the country are included, 
and from the most recent quotation (1924) the ex 
amples range all the way back to Benjamin 
Franklin’s will. The criticism which might most 
easily be made is that at rather frequent intervals 
clauses of no particular interest are included, ap 
parently for the sole reason that they were found 
in the will of some well-known individual. 


Recent additions to the American Case Book 
Series published by the West Publishing Company, 
St. Paul, are Cases on Oil and Gas by Victor H. Kulp 
(pp. xix, 512. $5.00) and the second edition of 
Gilmore’s Cases on Partnership (pp. xvi, 638-166. 
$5.50). The former is nearly a pioneer in its field, 
and reflects the tendency noticeable in so many 
western law schools to establish as a regular part 
of the curriculum a course on a matter of such great 
local importance. The more important chapters 
deal with the oil and gas lease (this in fact fills 300 
of the 489 pages of case material), drilling and 
storage operations, and rights in public lands. An 
appendix contains illustrative forms. The other 
publication, by the present Vice-governor of the 
Philippines, has long been favorably known to the 
teaching profession. Since its first appearance in 
1908, however, the Uniform Partnership Act has 
been drawn and has been adopted in several states 
The present edition consists of the old book with 
a supplement of 166 pages prepared by Professor 
Wm. E. Britton containing twenty-six cases made 
necessary by the lapse of time. In the main these 
deal with questions raised by the Uniform Act, but 
the “Massachusetts trust” is also given attention. 
Besides the cases the supplement includes the text 
of the act as well as of the Uniform Limited Partner 
ship Act, the extensive notes of the draftsman of 
the former act, Professor Wm, D. Lewis, and a list 
of articles in law periodicals discussing the act 


The West Company are also publishing the 
fourth edition of Roger W. Cooley’s Brief Making 
and the Use of Law Books (2 vol., pp. xxvi, 700 and 
ix, 1040. $5.00). As the name will indicate, this is 
a treatise on the construction of a brief and there 
fore it becomes very largely, if not principally, a 
description of the various law publications and how 
to use them. An innovation to be commended is 
that the chapters dealing with the publications of 
the other prominent law publishers have each of 
them been written by a representative of the firm 
in question. The second volume is entirely made 
up of specimen pages from these publications, illus- 
trative of the points made in the text. With the 


growing complexity of the law merely from the 
mechanical standpoint such a non-partisan guide to 
the labyrinth of the secondary authorities is to be 
welcomed 


E. W. PutTKAMMER. 
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Merchandise Identification Act in Argentina—Brazil Protects Rights of 


LATIN-AMERICAN LEGISLATION 


Authors—Chile Es- 


tablishes Income Taxes—Child Labor Protection in Colombia—Costa Rica Ratifies Trea 
ties Entered into at Washington Conference—Establishes Government Insurance 
Mor opol) —Guatemala—New Constitution in Honduras—Legislation by 
‘residential Decree in Mexico—Nicaragua—Panama—Salvador— 
Venezuela Ratifies General Arbitration Treaty with Argentina 
Law of Forest and Stream 


Argentina 
Legislation 
Merchat e Identification Act. Law 11,275; 
Decree containing Rules and Regulations issued 
july 12th, 1924, in effect Nov. 10th, 1924. Main 
requirement f the new Law to be observed by 
foreign manutacturers 
(a) All must show the country of origin of 
the goods it following manner “Made in England” 
Made in tl nited States of America,” etc., as the 
case may be ither of the following six languages 
Spanish, Fre English, Italian, Portuguese and Ger- 
man Sucl ! as “English Make,” “Fabbricazione 
Italiana t Iso acceptal le 
(b) The ire and/or net weight of all goods 
must be show the labels, in units of the decimal 
metric systen P n metres and kilos, in the case of 
goods the f which regulated by the length, 
weight, ar« uine 
These part irs may be shown in either of the six 
above-mentior languages 
(c) In tl ise of foodstuffs and fabrics, the labels 
ust state whether the article or material is pure or mixed 
and must st vw ft percentage he various components 
Example 6 10% cottor 
Non-compliance with the New Act will be penalized 
a fine of from $100 to $2,000, Argentine Paper Cur- 
ency 
(Courtes f Messrs. Langner, Parry, Card & Lang- 
net 
Bibliography 
\ translation into French of the new Penal 


Code (Law No. 11,179, Oct. 2, 1921) is given in the 
Annuaire de Legislation Etrangére for 1921, published 


by the Societé de Legislation Comparée, Paris, (dated 
1922, issued 1924 
\ bibliography of Dr. Estanislao S. Zeballos’ 
ooks and pamphlets was published in Inter-Amer- 
ca, (N. ¥ \pril 24, 1924, pp 342-348. 
yp & 4 
Brazil 
The past year in Brazil has been marked by 
everal unfortunate political crises, which may in 
me degree account for the small volume of legis- 
lation of a g character to come within the 
scope of this review Maybe the most interesting 
nactment of the year is the new Code of Civil and 
Commercial Procedure, which has been recently 
dopted. The Code makes no great departures 
rom the customary general principles of procedure, 
but does make for simplification and clarity, and is 
hus an improvement and a mark of juristic 


progress 


Decree N 1827 (Diario Oficial Feb. 10, 1924), 
reorganizes the eral Public Registers instituted 
the new ( ( le of 191, This too is nothing 

é for the Registers are an ancient and 


important institution in Brazil and the Civil Law 
countries, and might well be imitated in our own 
country; but the Registries are modernized, co- 
ordinated and made more effective instrumentalities 
of public service. 

There are five of these Public Registers: the 
civil registry of natural persons; the civil registry 
of juridicial persons (corporations and companies) ; 
the register of titles and documents; the register 
of immovables or real property ; and the registry of 
literary, scientific and artistic property. 

The great utility and importance of these care 
fully kept records may be indicated by the instance 
of the Civil Register of Natural Persons, which in 
its scope and operation improves upon any like 
system of recordation in the United States, so far 
as | know, outside the so-called “civil law” States. 
It is provided : 

“Art. 2. In the civil register of natural per- 
sons there shall be inscribed: all births, marriages, 
and deaths; emancipations made by father, mother, 
or by judicial decree; the interdicts of the insane, 
deaf-mutes, and spendthrifts; decrees establishing 
absence ; judgments of nullity or annulment of mar- 
riages, separation, and reestablishment of the con- 
jugal society ; decrees of legitimacy and illegitimacy,” 
etc. The keepers of the several registers are to be 
appointed for life and may have no other occupa- 
tion. 

Decree No. 16,264, of Dec. 19, 1923 (D. O. 
March 1, 1924), creates the General Bureau (di- 
rectoria) of Industrial Property, and promulgates 
the Regulations having force of law which govern 
it. This decree quite fully covers the subjects of 
patents for inventions, trade marks and _ trade 
names. It is too lengthy and of too detailed tech- 
nicality to be epitomized to advantage; it consists 
of 136 Articles. 

Decree No. 16,388, of Feb. 27 (D. O. March 6), 
promulgates advanced regulations for the Council 
of Assistance and Protection to Minors, an institu- 
tion of social welfare established and operating 
throughout the country. 

Decree No. 16,444, of April 2 (D. O. April 6), 
enacts the Regulations for Protection of Minors in 
the Federal District, and is an important piece of 
social legislation, containing 73 detailed Articles. 

Decree No. 4790, of January 2 (D. O. May 24), 
is an act of the National Congress “To define the 
rights of authors,” and relates particularly to the- 

atrical and musical compositions. It provides that 
no such composition can be executed or represented 
in a theater or other public place where price of 
admission is paid, except with the authorization, for 
each time, of the author, his representative, or per- 
son lawfully entitled to his rights. If any infraction 
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of this condition occurs, the interested party may 
call the police to stop the show. ypies of any 
literary, scientific or didactic wot! published by 
any person for and on account the author, ar¢ 
required to be numbered consecutively in ever) 
copy of each edition; any repetit py without 
number, or in excess Ol the number ordered, con 
stitutes a counterfeiting 1 it tion, and la 
the editor or published ble to mages Phe 
publisher’s books and ( nts ubject tO ex 
amination by the author; he has summary actio1 
to seize the gross proceeds of sales ard box offic 
receipts; and a penal action also is provided. The 
literary laborer is deemed wortl f his reward, 
and is thus well protect 

Decree No. 4842, of J 31 (D. O. August 8), 
approves the Convention for the uniform nomen- 
clature for the classification of met! indise, signed 
in the Fifth American Internatio! 11 Conference, 
held in Santiago de Chile, in 1923 

Decree No. 16,665, of No 6, 1924, promul 
gated regulations for the « litional freedom, 01 
parole, of certain classes of pris < 

Decree No. 16,650, of Oct ber 22 (D. O. Nov 
13), promulgates ‘mportant regulations for th 
organization and government the Central A¢ 
countancy Office (Contado the Republi 
which centralizes the nting rk and fiscal in 
spection of the government under on entral con 
trol and inspection 

Decree No 1907, of Januar 1925 (D. O 
Jan. 15, 1925), creates he | District the 
office « Special Curator ol Accidents of Labor 


f 
icial. who is 


This off 


dependent 


n the Ministeri 
of the District, is 


ul 


Attorne\ 


Publico, or Prosecuting 

charged with the duty of rendering gratuitous as 
sistance to the victims of act idents arising from 
work or labor. 

Decree No. 1910 f Januar 10, 1925 D. O 
Jan. 23, 1925). exempts from import duties all ma 
chinery and accessor! mport for building and 
equipping new factories established within the next 
two years for the exploitation of an) industry not 


now existing in the 








ther exemptions f( 


other purposes are also contained in the law, in- 
cluding materials even worl f art, for several 
cathedrals, convent 11 tal 
y. W 
~a 
Chile 
Legislation, 1924 
Law 3996, Jan. 2nd Bol é s Leves, Jat 
1924, Pas 8) Es ] c me Tax The 
law contains 101 arti x applies to i 
come obtained Cl evi n-resident 
to income accTu 1 ect ed in Cl é 
(Art. 1.) The la t ies 
I. On real estat ssed 
ation, less an allow expenses 
depr« ciation At the tax 
apportioned bet we M | Nat 
II. Income ted ks. bonds, ¢ 
114%. (Art. 7.) Corp ving interest, di 
dends. etc., must withl Art. 9.) WI 
not withheld, p tax the 1 
ceipt (Art. 15 
III. Income from Trad t except n 
ing and metallurgy) \ Except cory 
rations, whose st hol teg No. II 
pay only 2% 


Mining 
+ divi land 


IV 


if 
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V_ Income ilaries of more 
a year 2° Art 8): the taxes are deducted 
y employers (Art 
VI Prote 1 all other incor 
the foregoing cat ries, 2%. (Art. 32 








lar A 6.) 
Publicity ulging information a 
ited under penal sanction. Art. 44 
Enterprises or Companies dom tside 
f Chile shall p: lieu of the tax on te 
tal imp ed on Chileat enterprises e 
fj n the p t of thei busin¢ ( 
Art. 48.) 

Article 26 of the Commercial ‘ é 
so as to require that account books must be kept 1n 
Spanish (Art. 2 of the temporary prov id 
numerous amendments to the tax law al pe iC 

lly provided, including the tax on de ts il f 
eion Banks, so that the tax shall in no event be less 
than 2 per mill ot the total of their d Art 

temporary.) 

Executive Regulations No 277 Sth 
1924. (Boletin de las Leyes, Feb. 1924, page 314) 

f the foregoing income tax law. \mong other 
nteresting provis sare: No busine r industry 

‘ the fourth category in existence ! more that 
three years is to be presumed to ear tl ay 

, its working capital or assets, 

\rts. 181-182.) Supplementary regulations t the 

regoing Nos., 1401, 1402, July Sth let le 

Leves I ly pages 1097 1100 

Law 4001, fF 6th. 1924 (Boletin de las Leyes 
Feb., p. 221). On the procedure for ad the 
Budget and Tax Laws 

Law 4003, Fe b. 26th, 1924 (Boletin d las Ley 
Feb., page 226), pending the adopti Constitu 
tional refo1 vests the supervisory hority of 
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Codificacion de todas las leyes de Colombia, 
hecha de acuerdo con la ley 13 de 1912, por la Sala 
de Negocios Generales del Consejo de Estado. Vol. 
1 (Laws of 1822, 1823, 1824). 

Luis F. La Torre U., Jurisprudencia Razonada 
del Tribunal Superior de Bogota, 1917 4 1923. 
Bogota, 1924, 379 pp. 

Court Decisions 

Lian vs. Nation, as owner of the Pacific Rail- 
way. Supreme Court, June 24, 1924. (Gaceta Judi- 
cial, XXXI, No. 1595, Sept. 1, p. 22). In a suit 
against a railway for damages to live-stock by a 
locomotive, the burden of proof is on the Railway 
to show that its employees exercised due care. 

On Complaint of Dr. Angarita, Supreme Court, 
\ug. 9, 1924, (Gaceta Judicial XXXI, No. 1596, 
Sept. 8th, p. 30), attacking the constitutionality of 
the law creating a Comptroller General’s Depart- 
ment (Law 42 of 1923), adopted on the recom- 
mendation of the American Financial Commission 
(see last year’s Bulletin), the law was upheld. A 
dissenting opinion discusses at length the United 
States “Budget and Accounting Act of 1921” on 
which the the Colombian statute was largely based 
and makes an interesting comparison between the 
constitutional law of Colombia and of the United 
States on fundamental topics of government and 
administration. 


P. J. E. 


Costa Ricz 

Treaties, Conventions, Protocols etc., Entered 
Into at Conference on Central American Affairs Rati- 
fied—On 24th November, 1924, the Congress of 
Costa Rica ratified the following treaties, conven- 
tions, protocols, etc., entered into at Washington 
in the early part of 1923 at the Conference on 
Central American Affairs: 

(1) General Treaty of Peace and Amity; (2 
Convention for the Establishment of an Intérna- 
tional Central American Tribunal; (3) Convention 
on the Practice of the Liberal Professions; (4) 
Extradition Convention; (5) Convention for the 
Establishment of International Commissions of 
Inquiry; (6) Convention for the establishment of 
Agricultural Experiments and Animal 
Industries; (7) Convention for the Limitation of 
Armaments; (8) Protocol of an Agreement between 
the Governments of the United States of America 
and of Guatemala, El Salvador, Honduras, Nicara- 
gua and Costa Rica, whereby the former will desig- 
nate fifteen of its citizens to serve in the Tribunal 
which may be created in conformity with the terms 
of the Convention Establishing an International 
Central American Tribunal; (9) Additional Proto- 
col to the Convention Relative to the Establishment 
of an International Central American Tribunal ; 
(10) Declaration to the effect that the Spanish text 
of the Treaties concluded between the representa- 
tives of Central America at the Conference on Cen- 
tral American affairs is the only authoritative text. 

Commercial Travelers Convention and Protocol.— 
The Commercial Travelers Convention and Proto- 
col signed on March 31, 1924 by the duly authorized 
representatives of Costa Rica and the United States, 
was ratified by Costa Rica on June 24, 1924, on 


































which date the formal exchange of ratifications 
took place in San José, Costa Rica 

Under this Convention manufacturers, mer 
chants and traders domiciled within the jurisdiction 


of one of the high contracting parties may operate 


as commercial travelers either personally or by 
means of agents or employees within the jurisdic 
tion of the other high contracting party, on obtain 
ing from the latter, upon payment of single fee, 
a license which shall be valid throughout its entire 
territorial jurisdiction lo secure this license the 
applicant must obtain from the country of domicile 
of the manufacturers, merchants, and traders, repre 
sented a certificate attesting his character as a com 
mercial traveler. This certificate, which is to be 
issued by the authority to be designated in each 
country for the purpose, is to be viseed by the 
Consul of the country in which the applicant pro 
poses to operate; and provision is made whereby 
upon presentation and surrender of this certificate 
to the local customs officials the latter are to be 
empowered to issue the aforesaid national license 
A traveler may sell his samples without obtaining 
a special license as an importer. Samples without 
commercial value are to be admitted free of duty 


Samples having commercial value are to be ad 


mitted provisionally upon giving bond for the pay 
ment of lawful duties if they shall not have been 
withdrawn from the country within a period of six 
months. No license is required of persons travel 
ing only to study trade and its needs, although they 


initiate commercial relations, provided they do not 
make sales of merchandise persons operating 
through local agencies W hich pay the lice nse teeé 


or other imposts to which their | ness is subject 


and travelers who are exclusively buyers 

Parcel Post Conventions The convention be 
tween Costa Rica and France on parcels post which 
luly authorized representatives 


was signed by the dt 
1923, was rati 
{ 


of the two countries on Decemb 


fied by Costa Rica on December 12, 1923 

An agreement between Costa Rica and Jamaica 
relative to the Exchang: f postal parcels was 
signed at San Jose, Costa Rica, on September 9, 


1924, and at Kingston, Jamai Semptember 29 
1924 by the duly authorized representatives of the 
two Governments, and was approved, in conformity 


y 
with Law No. 7 of July 19, 1924, by the President 


of Costa Rica on December 3, 1924 

Law Prohibiting Increase in Rents —On March 
10, 1924, a decree was issued which prohibited land 
lords from increasing rents over what they were 
on March 1, 1924 This law is to continue in 


force for six months 

Code of Civil Procedun Decres No 49 of 
\ugust 6, 1924 rep ils Decree N 35 of October 
30, 1923, which reformed the Code of Civil Proce 
dure, and restores to full force the Code of Civil 
Procedure of 1888. with its modifications and 
amendments up to the date of Decree No. 35 

Scholarships—Decree No. 58 of August 18 
1924, establishes twenty scholarships, distributable 
among the various provinces of the country, and 
available to Costa Rican young men studying o1 
desirous of stsidying abroad The number of 
scholarships may be incre proportionately for 
all of the provinces when in the judgment of th: 


Executive Power the resources of the Public Treas 


ury permit. Existing scholarships granted to stu 


dents following studies in European universities and 
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in universities in Chile and Mexico are rati 
is a condition precedent to the granting of scholar- 
ships that donees thereof shall agree to pursue 
after graduation, their profession in the service of 
the Government for four years at the salary pre 
scribed by law. Scholarships are granted only fot 
courses which cannot be pursued in Costa Rica 
Homestead Law By Decree No. 137 of Octo 
ver, 2, 1924, any Costa Rican citizen who is the 
head of a family is given the right to acquire 
gratuitously, a lot of national free land not to ex 
ceed fifty hectares, on which he is to establish him 
selt and his family, and which he agrees to cultivate 
Insurance Monopoly.—Contracts of insurance on 
all kinds of risk are made a monopoly of the State 
by Decree No. 12 of October 30, 1924 Insurance 
companies already established in the country may 
continue functioning provisionally until the Execu 
tive Power decrees, as to each kind of insurance, 
the date on which the monopoly of the State is t 
become effective, which must be within a year aite1 
the publication of this law. Contracts of insurance 
in effect at the time the Government decrees that 
it assumes the monopoly of that particular kind of 
insurance shall continue in force until the expiration 


thereof, provided they are registered in the Office 


ot the Superintendent of Insurance or in any other 
othce designated by the Executive. If such con 


tracts should not be then registered, the must be 
registered within three months of the date of the 
respective decree, under penalty of a fine of C1,000 
colones) on the insurer and of C500 on the insured 
l‘rom the effective date of this state monopoly the 
engagement in insurance operations is forbidden to 
every company, association, agency and private in 
dividual, and policies issued in contravention of this 
law which are to have their realization in Costa 
Rica shall be considered as null and void. Penalties 
are provided for any violation of this monopoly 


he operation and administration of this state 
insurance 1s placed under the National Insurance 
Bank created fc. that purpose, whose capital of 


(4,000,000 in Government bonds is to be subscribed 
by municipalities and Boards of Education and 


Charity, and which is to be governed a Board of 
Directors consisting of the President of the Re 
public and six other members appointed by the 


-xecutive Power and selected, if possible, from the 
various provinces. The members of the Board of 
Directors are personally and collectively liable on 
any act or resolution in contraventik f this 
nd its regulations 

Certain operations are expressly prohibited to 


the National Insurance Bank and the investment of 
its funds is carefully delineated 
Controversies between the Bank and the it 


ured are to be decided by arbitratior 


Regulations for carrying into effect the above 


mentioned decree are contained in Decree No. 30 of 
November 15, 1924 
Harbor Dues By Decree No. 128 of Septem 


ber 19, 1924, the pre-existing Custom House, Light 
house, Bill of Health, and Municipal fees which 
had to be satisfied by vessels making use of the 
ports of Costa Rica were combined into a single 
charge. This charge or harbor due is as follows: 

For vessels of from 1 to 50 net registered tons, 
free; 51 to 100, C75.00;: 101 to 1000, C100; 1001 to 
5,000, C100 for the first 1,000 tons and C0.09 for each 


























































ton in excess of 1,000. Vessels of more than 5,000 
tons all pay C460.00 

These harbor dues do not include those charges 
which have to be paid as port charges to the lessee 
of piers or to the Nation, as the case may be. (Py 


sort charges it meant those which cover pilot, 
lighters, cabl uoys, boats, derrick posts and 
ther conveniences for discharging and loading 
essels) 

The following vessels are exempt from harbor 


j 


and tourist ships not engaged 
arriving in ballast for the ex- 
vading coffee or other natural 
discretion of the Secretary of 
r; ships in distress; ships in the 


dues: private yacht 
commerce 
press purpose 


products, in tl 


Finance: men-of-w: 


Government service; ships flying the national flag, 
he greater part of whose crew is Costa Rican. 
Passport Regulations—New passport regula- 


tions were promulgated in Decree No. 1 of Decem- 
er 11, 1924 ery Costa Rican leaving Costa 
fica and every reigner, except tourists, entering 
osta Rica must be provided with a passport, and 
foreigners must be viséed by the 


the passports 
tic or consular representative of 


spective diplot 
Costa Rica 

Penal Cod \ new Penal Code is now in force 

Costa Ri No. 11 of April 


48 1924 ee 


irtue of Decree 


bliography ) 


Bibliography 
Memoria Fomento correspondiente al afio 
23 presentada al Congreso Constitucional por 
retario de Estado en el Despacho 
nprenta Nacional, San José de 


Narciso Blan Oo ~~ 


_odigo Pet de la Republica de Costa Rica, 
ino de 1924 Ke ion ordenada por el Sefor Secre- 
tario de | stad enc irgado del Despacho de Gober- 
nacion don Aquil Acosta. Imprenta Maria v. de 

ines, Apartado 101, San José de Costa Rica. 

Tratado de Las Obligaciones y Contratos 


Alberto Brenes Cérdoba. 1923. 
Ee ncuaderna- 


Derecho Civil 
lrejos Hnos Imprenta, 
1on San los { R 


Libreria y 


Coleccion de Leyes y Decretos, segundo semes- 
re de 1923; semestre de 1924. Official edi- 


yn. Imprent icional. San José, 1924. 
Sentencias de la Corte de Casacion: segundo 
mestre de 1918; primer semestre de 1919; primer 
mestre de 1920 primer semestre de 1924. Off- 
edition Imprenta Nacional. San José, C. R. 
W. K. J. 
Guatemala 
Regulation of Banks and Insurance Companies.— 
lecree No. 1346 of June 11, 1924 (published in 
Guatemalte of June 12, 1924) regulates the 


reation and operation in Guatemala of banks and 
anches of banks, banking houses, commission 
erchants engaged in exchange operations, and 
Insurance companies may 

t continue to solicit new business, unless they 

vest in the country at least 50% of the amount 
new premiums and 30% of the amount of pre- 

iums on insu! e policies already in force. Life 
surance companies have to pay into the National 
reasury as a tax one-half of 1% on the total sum 
it they may collect during the 


surance companies 


the premiun 
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on October 28, 1924, whereby special inducements 





month. For fire and other insurance companies the 
tax is 24%. This tax must be paid by the insur- 
ance company and may not be passed on to the in- 
sured under penalty of the insurance company los- 
ing the right to do business in the country. 

Permission to engage in business may not be 
granted for a term greater than twenty years. 

Banks, banking houses, and branches of banks, 
national or foreign, have to pay a tax of 5% on their 
net profits. 

Commission merchants carrying on exchange 
operations pay a tax of $20 a month. 

Ratification of Treaties, Conventions, Protocols, 
etc., Entered Into at Conference on Central American 
A ffairs—The General Treaty of Peace and Amity, 
Convention on Limitation of Armaments, and the 
Convention for the Establishment of International 
Commissions of Inquiry were respectively ratified 
by Decrees Nos. 1328, 1329 and 1330, all dated May, 
28, 1924, which were published in “El Guatemal- 
teco” of July 15, 1924. 

Most favored nation treaties were entered into 
by Guatemala with Germany on October 4, 1924, 
and with the United States on August 14, 1924 (“FE 
Guatemalteco,” December 27, 1924 and January 15, 
1925). 

The most favored nation treaty entered into 
between Guatemala and France July 28, 1922 ex- 
pired on December 31, 1924. 

A treaty of commerce and navigation was 
signed on November 7, 1924 by the duly authorized 
representatives of the Governments of Guatemala 
and Belgium and the Grand Duchy of Luxemburg, 
and was ratified by the President of Guatemala on 
November 13, 1924 (“El Guatemalteco,” November 
24, 1924). 

A convention establishing complete liberty of 
commerce for the interchange of natural or manu 
factured products, free from export, import, and 
transit taxes, was entered into on September 10, 
1924, between the duly authorized representatives 
of the Governments of Guatemala and Nicaragua, 
and was ratified by the President of Guatemala on 
October 18, 1924 (“El Guatemalteco,” October 22, 
1924). Wines and liquors, salt, tobacco, coffee, and 
certain other articles are excepted from the provi 
sions of this treaty. 

Scale of Fees for Lawyers, etc. —Decree No. 1327 
of June 17, 1924 (“El Guatemalteco,” July 22, 1924), 
prescribes the tariff of fees which lawyers, notaries, 
solicitors, experts, and bailees are pernxtted to 
charge in the absence of an agreement to the con 
trary. 

Passport Regulations—New passport regula- 
tions are contained in Decree No. 875 of September 
15, 1924, published in “El Guatemalteco” of October 
18, 1924. All foreigners going to Guatemala must 
have a passport properly visaed by a Guatemalan 
diplomatic or consular officer. This decree also 
prescribes certain regulations regarding immigra 
tion into Guatemala. Diplomatic and consular 
officers before visaing passports must satisfy them- 
selves as to the antecedents, good behavior, morals, 
etc., of prospective immigrants. 

Colonization.—A contract between the Secretary 
of Agriculture and Messrs. Bruno Mertins and 
Rodolfo Zrnovsky was entered into on October 27, 
1924, and approved by the President of Guatemala 
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ents on original inventions, and $10 for pate: 
improvements in 
Monetary Lax 


inventions. 


In 


ber 26, 1924, publishe in “El Guate 

November 29, 1924, is contained the M 

of Guatemala, the purpose of which is 

to limit fluctuations in exchange and to assure 
rund money with a stable value 

unit is called the “quetzal” and is represente i 

1.504065 grams of pure gold. A qui ( 


OU pesos. 








The minting of gold, silve 
opper coins is under the exclusive t 
state. Silver ci inage 1s not to exc¢ 
otherwise decreed by law) 2,000,000 q 
120,000,000 pesos, and aluminum-copp¢ is unde! 
equal conditions are not to exceed 20,000,000 
including those already issued under | ree N 
812 of February 13, 1923. Notwithst ng t! 
the Executive Power, through the M el 
nance, may order the issue of new sx ( 
excess of the 2,000,000 quetzals a 
vided it is to receive in exchange 
coin, gold, coined or in bars, in t 
1.504065 grams ure gold f 
obligation to coin silver money t 
exchange ior 2g 1 is to cease 
account of the eign rate ( 
ount of the price of silver, sucl 
a loss to t State The 11 
portati I I ] € and gold « 
ig I] 
in all public offices and by priv: 
rate of one quetzal, or 60 pe 
Debts owing at the time this la 
must be paid in gold at the rat 
ne dollar for every 60 pesos. Fot ( unte 
rom the date on which this law s effective, 
bank notes of the United States il t e1 | 
cold certificates issued by the G é ent yf the 
nited States shall be considered 
The amount ol the gold reset I | r 
for the notes tually in circulat 2 
800,000, which represents 40% of t tit note 
circulati This amount may be ishe en 
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Caja Reguladora may burn bacl t 
ing banks without substituting t 
and may be increased whenever 1 R 
dora may issue new bills 
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pointments e honorary and < ul 
at the « T t I f which t ay 
be re elected 
The existing organizati ( Regula 
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the new directorate was to be nominated within 
the first fifteen days of December, 1924, and was 
to assume office on January 2, 1925 


Law became effective on the day 
“El Guate- 


The Monet 
of its publicat 


7 . 9? 
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the official gazette ( 
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: Honduras 
Pact of A On May 3, 1924, as a result 
f the oft eptance by the two factions to 
the preva in Honduras of the good 
offices of the | ernments of the United States, 
Guatemala, | idor, Nicaragua aid Costa Rica, 
there was sig! y the duly authorized delegates 
of the Coun Ministers and of the Leaders of 
the Revolutior Honduras, in the presence of the 
personal repli tative of the President of the 
nited States, and of the duly appointed delegates 
Guatemala Salvador, Nicaragua and Costa 
; Rica, a defini compact whereby there was de- 
clared elected rovisional President of Honduras, 
who was to a fhce immediately and continue 
therein until the date to be fixed by the National 
Constituent Assembly for the assumption of office 
by the duly elected constituti | President, and the 
Provisional Pre ent was not to be a candidate for 
the constituti Presidency for the next succeed- 
ing period The Provisional President was obli- 
gated to arrat the holding of elections for a 


National Constituent Assembly within thirty days 











after assuming the Presidency; thirty days were 
allowed for the election of deputies to the National 
Constituent Assembly, who were to be installed 
thirty days thereafter. Cabinet Officers of the Pro- 
visional Go ent were to be chosen by the 
Provisional President, and in their appointment and 
the appointments made in each branch of the 
public admini equitable representation was 
to be given t tical parties. Members of the 
Supreme ( istice were likewise to be ap- 
inted by the visional President, to hold office 
nly so long as he did \ decree of amnesty for 
| political and military crimes was to be promul- 
gated by tl isional President immediately 
on assumi ( rhe | isional Government 
cepted full ility the acts of the Revo- 
ition, of tl torship, at the Council of 
Ministers. 7 il President was to organ- 
e Dep Commissions for determining 
sses incide Revoluti 
Neu n.—On September 10, 1924, the 
Nation ( t Assembly of Honduras 
lopted itution, or, more properly said, 
dified the 9 nstitut of October 14, 
894. O gh spots the new constitution 
n be tot here 
The > y jury vouchsafed in the 
titutior 1894 to all persons in Honduras, is 
it contained the new constitution, Article 5 of 
hich provides that “the laws shall fix the order 
al proceedings.” 
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Tobacco is no longer a monopoly of the State 


as was the under the 1894 constitution. 
(Article 59.) 

Articles 73, 74 and 75 of the new constitution 
treat of the suspension of constitutional guarantees 
in case of invasion, grave perturbation of the public 
order which may threaten the public peace, epi- 
demic, or other calamity, during which time the 
territory affected shall be governed by the Ley de 
Estado de Sitio (Rule of Martial Law) which, ac 
cording to Article 178, is made an integral part ot 
the constitution. This suspension of guarantees 
may only be decreed by the Congress or, when the 
latter is not in session, by the executive power, but 
the latter may not decree such suspension more 
than once during the period comprised between two 
legislatures, or for an indefinite time, or for a period 
greater than 30 days, without convoking the Con 
gress in such decree of suspension. If the executive 
should violate any of the provisions of this section, 
the mjured party or any person in his name may 
have recourse to “amparo” (a constitutional remedy 
similar to the writ of habeas corpus), 5 


case 


(Article 75.) 

The granting of pardons is taken away from the 
Congress and vested in the executive power, who 
may grant them upon the favorable report of the 
Supreme Court of Justice. (Clause 10, Article 113.) 

The Congress chooses as President and Vice- 
President the two citizens receiving a majority (or 
in the absence thereof a plurality) of votes for those 
offices. If the Congress fails to make a selection, 
the choice devolves upon the Supreme Court of 
Justice. (Clause 10, Idem). 

Formerly the five members of the Supreme 
Court of Justice were elected by popular vote ; their 
appointment, as well as that of three alternates for 
the constitutional period, is now one of the duties 
of the Congress, which is charged also with the 
appointment of the members of the Supreme Trib- 
unal of Accounts and of the Public Treasury. 
(Clauses 36 and 37, Article 92). The Congress also 
has the power to give votes of censure to the vari- 
ous Secretaries of State (cabinet officers). (Clause 
38, Idem).. When the Congress gives a vote of 
censure against any of the Secretaries of State, the 
particular Secretary shall cease to function and 


the President must immediately replace him. 
(Article 120.) 
Before adjourning the Congress shall elect 


from among its members five regular deputies and 
five alternates to form the Permanent Commission, 
and the latter at its first meeting must elect its 
President and Secretary. The duties of the Perma- 
nent Commission are stated to be: 

(1) To declare whether or not causes exist for 
impeaching the President, Vice-President, deputies, 
magistrates of the Supreme Court, Secretaries of 
State, and diplomatic agents in the exercise of their 
functions ; 

(2) To receive constitutional promises (admin- 
ister oaths) in cases where these have to be made 
before the Congress; 

(3) To render opinions and carry on the usual 
proceedings in matters which might be left pending, 
in order to prepare them for decision. 

(4) Convoke the Congress to extraordinary 
sessions at the request of the executive, or when 
the exigency of the case requires it; 

(5) To prepare for submission to the consider- 
ation of the Congress the projects of law which, in 
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its judgment, the necessities of the country demand ; 

(6) To receive from the executive the decrees 
issued in the last ten days of the sessions of the 
Congress, whether approved o1 

(7) To receive complait ts I olations of the 
constitution ; 

(8) To keep under its custody and responsibil 
ity the archives of the Secretariat of the Congress ; 
(9) Publish an edition of all the decrees and 
Its preceding 


adjourn 


resolutions issued by the Congres 


sessions within three months f ing 
ment thereof; 

(10) To submit to the Congress 
port of its works during the year; 

(11) To appoint temporarily the members of 
the Tribunal Accounts, officers of the Public Treas 
ury, etc.; 

(12) To call upon other deputies to form part 
of the Commission in the absence of members of 
the Commission; . 

(13) To grant or deny permission to Hondut 
ans to accept employ ments or honors from anothet 
nation. (Article 95.) 

The executive power 1S exercl ed by the Presi 
dent. The succession to the executive power is as 
follows: Vice-President, President of Supreme 
Court of Justice, and President of the current or ot 
the preceding Congress. (Article 107.) 

The granting of letters of marque and reprisal, 
which under the constitution of 1894 was vested in 
the executive power, 1s not met ioned in the new 
constitution. 

Another of the duties of the executive power ts 


a detailed re 


to construct annually at least 20 kilometers of the 
projected inter-oceanic railroad (Clause 22, 


Article 113.) 

There are now from four to seven Secretaries 
of State (as distinguished from three to six under 
the former constitution) among whom are distrib 
uted the departments of Foreign Affairs, Finance 
and Public Credit, War and Na‘ Government and 
Justice, Public Instruction, Interior, Work and 
Sanitation, Agriculture and such other departments 
as may be considered necessary Article 116.) 

Article 132 of the Constitution of 1894, which 
provided that no person having the free adminis 
tration of his property could be deprived of the 
right to terminate his civil affairs by compromise 
or arbitration, is omitted ftro1 the new Constitu 
tion. 

A new constitutional provision is contained in 
Article 148 of the 1924 Constitution by virtue ot 
which families of Honduran citizens are to be 
granted homesteads under regulations later to b 
issued. 

By Article 160 of the 1924 Constitution an army 
staff is created, and provision ade for the issu 
ance of regulations covering its organization and 
duties. Military schools are also to be established 

Title xx, embracing Articles 174 to 177, in 
clusive, of the 1924 Constitution treats of social and 
labor co-operation and consists of entirely new 
matter. Under these provisions the State is to 
regulate compulsory saving in public schools, 
workshops and offices of a civil or military chat 
acter, and is to protect the creation of every kind 
of central savings depositories. (Article 174) \t 
Institute of Social Reforms is created to harmonize 


+1 rnd 


the relations betwee capi i] nd labor and to pr 





mote and stimulate the foundation of co-operative 
ssociations of protection, saving, commission and 


credit; construction of cheap and hygienic houses 


as well as establishments « 
] 


f insurance against accl 


dents and life, and the creation of asylums for the 


poor. (Article 175.) 

Article 176 establishes a maximum work day ol 
eight hours and provides that for every six days ol 
vork there shall be one day of rest. \ law of work 
accidents is to be passed which shall establish the 
responsibility of employers and the conditions 


making same effective. Article 177 provides that 
the work of women and of boys under fourteen calls 
for special protection and that it shall be regulated 
by law. 
Che new constitution in its Article 178 makes 
the Agrarian Law a “Ley Constitutiva’ (that 1s, a 
law which is an integral part of the constitution) 
n addition to the Press Law, Rule of Martial Law, 
Law of “Amparc”, and the Election Law, which 
ere “Leyes Constitutivas” under the preceding 
Constitution. 
\ccording to Article 179 of the new | nstitu 
tion, one or more articles of this Constitution and 
of the “Leyes Constitutivas” may be changed ot 


repealed by a two-thirds vote of a Congress in 
ordinary session, the respective decree xf whicl 


must be ratified by a two-thirds vote of the succeed- 
ing legislature, likewise in ordinary session, but “a 
change in the constitutional articles prohibiting the 


re-election of the President or of the person substi 


tuting for him, or in the articles fixing the age limit 
for election to the presidency, or establishing the 


duration of the presidential term, shall not be 
come effective in the current or tollowing term 
(Article 180.) 
The “Leyes Constitutivas” established by 
Article 178 of the new Constitution were enacted, 


respectively, on the following «ate Ley de 
Estado de Sit » (Rule of Martial Law September 
ll, 1924; Law of Elections, October | 1924: Ley 
de Amparo, October 15, 1924; Press | , October 
20, 1924; Agrarian Law, November 20, 1924. \ 
few special remarks might be made with respect to 
the last three. 

Ley de Ampa This is resorted to by any 
person seeking to be maintained 11 r restored to 
the enjoyment of his constitutional rights and 
cuaranties, or who desires to contest the constitu 
tionality or enjoin the operation of a la reculation 
or act of an official person or entity, or institute a 
habeas corpus proceeding, or in case military en 
rollment or inscription illegally executed Adminis 
trative acts against which recours t had to 
“amparo” within sixty days of the notification 
thereof or after they have become known to the 
complainant are deemed to have bee! uiesced in. 

Press Lat Every person ma express his 
opinion in writing, either in primt otherwise 
\buse ot tl e liberty of the press $s not a special 
crime but an aggravation of the rime which is 


committed thereby. Crimes of slander and calumny 


shall be denounced and tried in accord 


provisions of the penal code and of the code ot 
procedure. In no case may printing machines and 
their accessories be seized as instruments of crime 
Liberty of the press carries with it the right to im- 
port w*thout tax of any kind, a to circulate 
throughout the Republic without pr us censor- 
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thorization of the Executive Power approved by the 
Congress. (Article 50.) 

Permission must first be obtained from the 
Executive Power in order to appropriate or exploit 
the national forests. A special law shall regulate 
this branch of the national wealth. (Article 54.) 
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Mexico 


Legislation in matters financial by Presidential 
Decree, without the intervention of the Congress 
of the Federation, continues in vogue in Mexico, 
by virtue of the Law of May 8, 1917, granting “cx- 
traordinary faculties in matter of finance” to the 
President. The imposition of an income tax upon 
wages, salaries and emoluments, besides an infinite 
variety of taxes of all kinds, property, customs, 
stamp, inheritance, petroleum, et id omne genus, 
finds place in the “Law of Receipts” of 1924, with 
many other tax and finance Decrees during the 
. ear. 

A Presidential Decree, of Feb. 23, 1924, pub- 
lished in full, in 99 pages, as a supplement to the 
Diario Oficial of April 10, 1924, makes a thorough 
and comprehensive reorganization of the Mexican 
Consular Service, and confers very broad and im- 
portant functions upon the consular officials; this 
Decree is promulgated under authority of the Law 
of January 17, 1924, referred to in last year’s review. 

Ly Decree of the Senate, March 26, 1924 
(Diario Oficial, Apl. 2), the General Claims Con- 
vention between Mexico and the United States was 
ratified and went into effect. Its terms are well 
known to all interested persons and need not be 
here reviewed. 

A general remission of taxes, fines and penal- 
ties accrued under the “one mill” Tax Decree of 
October 11, 1922, is made in favor of all delinquents, 
by Decree of April 4. (D. O. Apl. 11). 

By Law of February 25, 1924, amended and 
expanded by Decree of April 5 (D. O. Apl. 12), 
a comprehensive system of imposts on the profits of 
societies and companies was enacted. It is of too 
general scope and varied details to be treated of 
particularly. Several other tax Decrees relating to 
consular fees, customs duties, inheritance taxes, 
etc., are published in the Diario of April 12. 

A Decree of April 10, (D. O. April 16), is 
entitled “Law for penalizing infractions of the fiscal 
laws and the imposition of the corresponding penal- 
ties.” By this Decree fines and penalties not ex- 
ceeding 20 pesos are imposed and made effective by 
the several collecting offices; where exceeding that 
amount, a record of the matter is remitted to the 


Jury of Fiscal Penalties, which after a hearing of 


the party concerned, imposes the penalties, subject 
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to appeal to the Treasury Department. ‘This is 
revised by Decree of July 15 (UD. O. August 2). 

Circular No, 136 of the Treasury Department, 
under date of May 6, (D. O. May 20), contains full 
instructions for facilitating the payment and collec- 
tion of inheritance taxes. 

Decree of May 31, 1924 (D. O. June 7), recites 
the unsettled condition of affairs in the Republic in 
past years and the difficulty of making payments, 
grants a moratorium to the debtors of the Mortgage 
Banks until December 31, 1924, for arrears ot in- 
debtedness of the past eight years, and extends the 
mortgages for that time, and provides for the re- 
sumption of instalment payments as of January 1, 
1925. Particular provisions relate to interest, mort- 
gage bonds, coupons, etc. 

Decree of May 31 (D. O. June 9), removes the 
moratorium decreed on December 14, 1916, with 
respect to the Bancos Refraccionarios, and makes 
detailed provisions for the collections and payments 
of said banks, and with respect to their liquidation 

Decree of June 30, (D. O. July 1), recites at 
length sundry financial and practical reasons, and 
decrees the “temporary suspension” of the service 
of the Foreign Debt of Mexi as adjusted by the 
Convention signed in New York between the Mexi- 
can Secretary of Finance and the International 
Committee of Bankers; and provides that 


] “this 
t reestablishment of 


suspension shall cease upon the 
the equilibrium of the Federal Public Treasury, by 
the application either of the funds destined to the 
service of the Foreign Debt, or of the proceeds of a 
loan which may be contracted for that purpose.” 

Decree of June 27 (D. O. July 2), requires the 
reimportation into the country coinable gold bars 
of all gold shipped out of the country in bars mixed 
with other metals, for | refining. No bars 
of mixed metals which contain more than two grams 
of gold to the ton may be exported without a 
special Mint permit, 1 for reimportation, 
within thirty exported 

Decree of July 5, and 
(D. O. July 14), grant free importation of building 
materials intended for 
houses in the towns located alot g the 
the United States 


days after the irs are 


ulations of July 7 
the construction or repair of 


frontier with 


Decree of June 30 (D. O. July 21), enacts a 
new and important Tariff for the payment of fees 
to the Mining Agents, dependents of the Bureau of 
Mines of the Department of Industry, Commerce 


and Labor. 
Decree of Noveml el 28 19274 ID ¢ ). Nov 29), 
ratifies the Claims Convention between Mexico and 
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Exccution of the Harrison-Altam 


A commission composed of tne 


British Consuls and the head of t 

appointed under instructions of t nister 
Foreign Affairs, met on February 4, 1924, to re 
ceive complaints from the Mosquit 
others included in the Harrison-Alta1 ino 

on the cession of the Mosquito Coast 1 Jicaragu 
by Great Britain, ratifications of ( 
changed in August, 1906. 

Commercial Treaty With Germ 
nercial treaty between Germany and Nicarag 
which was suspended before th \ \ 
again in effect. 

Panama 

Estal lishment oy Dipl mal J ns Win 
Colombia.—Diplomatic relations hav establishe 
between Colombia and Panama. Bb eaty twee 
the United States and Colombia, latter | 
recognized Panama as an indepe1 { 
agreed as to what would constitut 
line with Panama. A meeting 1 on Ma 
8, 1924, at the State Department at { at 
which the Ministers from Colo1 
were present, and at which time ( I 
made for the resumption of such 

Inasmuch as the United Stat nd ( 
have heretofore settled their cont ( tre 
it would appear that the estal 
relations between Colombia and | 
nates completely the so called Pat ( 
troversy which has existed for a t 
decades. 

Abrogaotion of the Taft Agreen Che so-« 
Taft Agreement made between the reta ol 
War and the Government of Pa: 

Executive Orders issued in Dece aA . 
ary, 1905 and 1911, was abrogat 1, 1924 
by a proclamation of President ‘ 
28, 1924 

Treaty to Prevent Sal f 
1924, a treaty was signed with t ted St 
for the prevention of illegal 
into the United States. This 
signed with Great Britain and M 

Closing of Cabarets at Mid : ml 
5, 1924, the Governor otf Ce¢ I ( ( 
quiring the closing at midnight cal 
bar-rooms in the city of Col t 
desire to give entertainments pel S 
must be secured from the poll that purpose 
and if cranted, said propris I re . 2 
maintained an employee at the d DI t tl 
entrance of minors 

Salvador 

Vi , , 4 f P. rman mit { “ | 
Francisco Martinez Suare: 
nember! the pert r zz 
The Hag term of six 

Re ratior f Delinques f 1 
the prosecution of criminals S 














ons witl rit r delinquent histories, the 
stration of delinquents. 
' April 25, 1924, 
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Venezuela 
Legislation, 1924 
i 1_N 15,296, May 
Ratif ' f ti General Arbitration 
te with Ai ntered into July 22nd, 1911, 
Seiten fl the Hague conference of 1899. It 
salad 2 i} 4 ehiitratens ll differences of 
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May 30th: 
to No. 15,315, June 17th). Organic Education law. 
Teaching and the establishment of schools is open 
to everyone. (Art. 7). Except that professorships 
for subjects dealing with the fundamental principles 
of the Venezuelan Nation can only be held by 
Venezuelan citizens. (Art. 13). Pensions are ac- 
corded after 20 years’ service. (Art. 12). Decrees 
and certificates can only be awarded under State 
Authority. (Art. 14). A Board of Regents, (Con- 
sejo de Instruccién), is created. (Art. 20.) 

June 4th: (Gaceta Oficial 15,315, special sup- 
plement June 17th). Law on Examinations and 
Official Degrees. 

June 4th: (Gaceta Oficial 15,315, special sup- 
plement, June 17th). Law of Primary, Secondary 
and Normal Education. 

June 4th: (Gaceta Oficial 15,315, June 17). 
Law of Higher Technical Education. The faculties 
of law give two degrees. The degree of attorney 
(Procurador) after a three years’ course, and a full 
law degree (Doctor of Political Science) after a 
six years’ course. For entrance to the University, 
graduation from a Secondary School is required. 
The six years’ curriculum is as follows: 

First year, general principles of law, Roman 
law and history thereof, constitution of law of 
Venezuela. Second year, Roman, Spanish and 
Canon law, sociology. Third year, Civil law, Penal 
law, Political economy. Fourth year, Civil law, 
Commercial law, Administrative law and special 


(Gaceta Oficial, special supplement 


laws. Fifth year, Civil Procedure, Public Inter- 
national law, Public Finance and Financial laws. 
Sixth year, Criminal Procedure, Private Interna- 


tional law, Practice, Medical Jurisprudence. 

June 6th: (Gaceta Oficial 15,318, June 20th, 
1924). Law of Forests and Waters. Conservation 
and improvement of Waters and Forests are de- 
clared a public use (Art. 1), and private lands are 
subject to condemnation for the conservation of 
water supply or for irrigation. (Art. 54). The 
creation of forest reserves is provided for (Arts. 2 
and 3). As to waters, the law is made subordinate 
to private rights under the Civil Code and vested 
rights are protected. (See especial article 6, defin- 
ing private waters.) But policing and conservation 
of such waters are subject to this law (Art. 7). 
Hereafter, concessions for public waters can only 
be made as provided in this law. Forests can be 
exploited either by administration (Art. 11), or 
under concession or license, for special products 
only (Art. 13), from the Department of Fomento 
and under special restrictions and exceptions in- 
tended especially for the conservation of the water 
supply. (Art. 22 seq.). The maximum term is 5 
vears and the maximum area for special product, 
50,000 hectares (Art. 23); for timbering 20,000 hec- 
tares; licenses, maximum area 6,250 hectares. The 
normal surface tax is 10 centimos of a Bolivar per 
hectare or in special cases; in the discretion of the 
Executive, 5 centimos per annum in advance. 
(Art. 32.) 

Article 33 imposes specific taxes on the prod- 
ucts 

Limitations, similar to those on public lands, 
for the purpose of conserving the water supply, as 
to cutting and burning timber, are also imposed on 
private lands (Art. 46), and private land owners 
must give notice of exploitation to the Land Office 








? 


(Art. 48). Burning of pasture lands, except for the 
prevention of animal diseases, is prohibited (Arts. 
50, 51). On public as well as on private lands, 
three trees must be left standing for every one cut 
down. Water rights in public waters are granted 
by concessions from the Department of Fomento 
(Arts. 60, 61, 62). If navigable waters are involved, 
the Department of Interior also intervenes. 

All concessions require Congressional appro 
(Art. 64). Excepting as provided in article 637 of 
the Civic Code, no one may divert water from its 
natural channel without special concession. (Art 
62). Water concessions are granted either for irri 


1 


gation, canals, railroad uses o1 hydroelectric power 
(Art. 65). Certain restrictions as to digging wells 
in private property are also imposed (Arts. 75-77) 
Penal sanctions for violation of the law are pro 
vided ( Arts. 78-84), and finally the law of June 27th, 
1921, and all inconsistent regulations, etc., are re 
pealed. (Art. 86) 

June 2lst Gaceta Oficial, supplement to 
15,320, June 23). Budget Law [he appropriations 
total Bolivares 63,354,500, approximately $12,227 
418.50; and stamp revenues, Bolivares 66.167 000 
approximately $12,770,231 

February 20th (Gaceta Ot 
16). Ratification of the General Arbitration Treaty 
with Peru signed at Lima, March 14th, 1923. The 
contracting nations agree to submit all matters 
not capable of diplomatic settlement, to one or more 


ficial 15,390, Sept 


arbitrators, except such matters as affect ind 
pendence, national honor or vital interests. But 
pecuniary claims, howsoever arising, or contro 
versies relating to the interpretation or obligation 
of agreements referring to matters of a legal, admin- 
istrative, economical or commercial order, or re 
lating to navigation, or those originating from a 
denial of justice, shxll not be deemed to be com 
prised within the exceptions. In case the parties 
can not agree upon an arbitrator or arbitrators, a 
third arbitrator is to be appointed by the President 
of Brazil. 

July 4th: (Gaceta Oficial, supplement to 15,332, 
July 8th). Customs tariff, repealing Customs law 
of June 16th, 1915, and Executive Regulations, on 
the Tax Law of June 21st, 1918. Executive Regula 
tions in connection with the Tariff of July 12th 


(Gaceta Oficial 15,336, July 12th 
Law of July 3rd, (Gaceta Oficial 15,356, Aug 
7th), providing for a census 


Law of , (Gaceta Oficial 15,361, Aug 
13th), amending the law of June 16th, 1915, as to 
the Academy of Political and Social Sciences 

August 19th (Gaceta Oficial supplement t 
Aug. 28th). Executive regulations in relation to 
educational institutions 

June 20th: (Gaceta Oficial supplement to No 
15,388, Sept. 13 Law of public and municipal 
lands (Tierras Baldios y Ejidos), amending laws olf 
June 27th, 1919, and April 8th, 1904, and other i 


consistent provisions. Certain public lands are in 
alienable, such as those forests which are necessary 
for the conservation of water supply, those con- 
taining valuable natural products, (e.g. rubber, 
resins, etc.), within 2™% kilometres of the sea or 
navigable waters, and lands situated on island 
(Art. 12). Public lands are subject to the law of 
Forests and Waters (See law supra). Public lands 
not declared inalienable can be sold or acquired 


as homesteads. No foreign government can acquire 
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directly or indirectly under penalty orfeitur 
(Art. 23). Grants are limited to any one pers 
during a period of five years, of a maximum area 
500 hectares for agricultural land, 5,000 hectares { 
grazing (Art. 25); except at the discretion of t 
Executive in special cases Art 3 The s 
price is to be determined by appraisal, but to be 
less than 10 Bolivares per hectare of i ; 
Bolivares, of second class agricultut I 
Bolivares for first class, | Bolivar for se l cl 
grazing land. (Art. 30) Homeste Ly 
granted, without payment, to pers 1 me 
character, limited to 15 hectares iwricultur 
land and 30 of grazing land, (Art > 27 
Che procedure for sales and homesteads ts set fort ' 
in detail in the law. 
. > 
ELIHU ROOT 
Sal Francis Re 
As i he is recognized is 
Americal if He has been preside nt \ can ! 
Association and has been in the forefr« the er 
movements naugurated by that orgar the | 
rovement the standards of lawyers idva : 
ent of the influence and prestige sior 
i the administration of justice 
He took a prominent part in the eff t result 
the adoption by the American Bar As ution of a 
gram for higl educational standards f nission to t 
bar; he has been prominent in the organization and 
the American Judicature Society; | l in t 
ganization the American Institute l h has 
its purpose the restatement ard classificat the la 
He was one of the founders of the A1 » et 
International Law: he is the author g 
ization of the Tribunal of International Justice and 
hopes in his later years, as his last « tribution té 
science and practice of international law, to ¢ ter 
tional law der that the Tribunal te i ul | 
tice may be enabled to operate efficient 
Elihr t’s services to the natior be al 
the line ot his chosen profession, the | Secretar 
War in President McKinley’s cabinet lated I 
skeleton of the laws governing the P ne Islands 
established the relations with Cuba I stalli 
in the so-called Platt amendment. 
As Secretary of State he devot« t 
friendly relations with the Latin Amer cs; during 
his term of office he visited South At " 19 
visited Mexico, laying the found visits 
comity and friendship for the establis ent 1908 
Washington of the Pan-American B Following 
World War he made a memorable sit to Russ at 
request of President Wilson 
In all of his efforts in internationa t s the eff 
f Mr. Root has been for peace With u sual foresight 
has enunciated from time to time what he believed sh¢ 
be the position of the United States t rs of 
world. He has been a consistent t of 1 int 
national tribunal for the settlement of st yle quest 
between nations and has always s rinciple 
arbitration of international disputes 
For his services in behalf of fj ernati 
relations he was awarded the Nobel I 1 an< f 
was well deserved It is certai n has g ic 
such consistent effort or devoted s lid tellect ’ 
the cause of peace as has Elihu R« t 
Che bar throughout the United St le ts to I : 
him and throughout the country on > ( en 
of the American Society of Internat nal W ade " 
rgely of lawyers, held meetings s eight 
birthday 
Aside from the bar, which acknowledges hin s lea I 
it is hardl probable that the general bl realizes 
1 tremendous force Elihu Root has é and what 
fluenc | has exercised over the l s I 
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France 


f Special Interest—Legislation and Bibliography of Same—Princi 
of Italian Legislation in 1923—International and Legislative Aspects of Af 

s in Switzerland in 1924—Existing System of Government Subsidies to Swiss 

s to Be Continued—Indemnification of Swiss Holders of Policies in 


ian Life Insurance Companies—Recent Legal Publications in 
Spain 
France doubt in view of the fact that this Convention was 


I. Court Decisions, 1923-1924 
Cari i fort 10 for accident to 
senger ms portation \ passenger by 
ea died as haling nous gases escaping 
from the carg cumstances imposing a tort 
ibility on vn ld, this gives rise to 
two separate « ction, thi e contractual and 
he other ch may be availed of jointly or 
: separately by t ested with the rights to enforce 
such remedies 'Appel d’Alger, Jan. 9, 1924; 
jaz. du Pal., Ap 1924 
The existet two « es of action has long 
een recognized rriage by land, and likewise the 
existence of n alone as to carriage by sea. 
he question f action founded on contract, 
n maritime s long in doubt and there was 
much confli ecisions and the opinions of 
text-writers bt was apparently resolved defi- 
nitely in favor « existence of such a right of action, 
founded on | responsibility, by the Court of 
Cassation deci Nov. 21, 1911 (Gaz. du Pal., 
1911. 2.598 
Id.—Ta ng carrier from liability for de- 
' in trans car belonging to a private com- 
pany was damag e in trans The owner sued 
the railroad for damages for the delay oc- 
isioned while t ur was being repaired. The car- 
rier invoked a cl f the tariff which was interpreted 
y the trial court xempt the carrier from such lia- 
lity Held. error and that no railroad tariff can ex- 
s mpt the carrie1 its basic liability of guaranty of 
8 ll loss sustaine transit except where due to force 
tjeure or the he good Cour de Cass., Feb 
1924; Ga Mar 8, 1924 
( It is unif eld that contracts under which 
ht ink cars circulat n the railroads are not contracts of 
h ire but of carriag so fall under the general com- 
; ercial provisions applicable to oituriers.”—Cour de 
st ass.. Oct. 29, 1912, D. 1913, 1.520; July 13, 1915, S. 
17, 1.23; De 17, D. 1917. 1.205 
Confli : naitt in divorce. \ 
panish citizet France a French woman pre- 
'f iously divor he seeks to have this marriage 
ect nnwled on tl l at Spanish law does not 
rant or adn rce and that the law of his na- 
' nality is deet » follow as to render in- 
f lid his mart livorce oman. The court 


fused to prot 


ist give wa 
public pol 
livorce ] 


ricted 


e ¢ 
rigiit 
visions I 










oht ot 
ent 


inciple of the personz F 
1 incompatible vith considerations 


holding that the 


il status of foreigners in France 


essed in French statute, such as 
gives the pe n divorced unre- 
rriage The court invoked the 
ie C nt of 1902, but the 


t seems open to 





never ratified by Spain 
1924; Gaz. du Pal., March 20, 1924. 

Id.— Marriage of foreigners abroad—effect 
French divorce on real estate abroad. An American 
citizen married a British subject in Scotland. The 
couple later resided in France but did not acquire a 
domicile there. Following a divorce pronounced in 
France, the validity of which was later sustained in 
our courts (Gould v. Gould, 235 N. Y., 14), the di 
vorced wife sought to obtain a judicial division, accord 
ing to the French rule of community property, of the 
real estate of the husband situated in France acquired 
during the marriage. This the court declined to do, 
on the ground that the Code provision subjecting real 
property, even though owned by foreigners, to French 
law was not to be deemed to over-ride the basic prin 
ciple of law that the devolution of property held or 
acquired during marriage is to be determined by the 
system which the parties have expressly or impliedly 
chosen at the time of marriage, which in this case was 
that of common law and not that of the community of 
marriage property —Trb. Civ. de Versailles, May 15, 
1924; Gaz. du Pal., July 3, 1924. 

Id.—Real property located at foreign domicile of 
intestate decedent—law applicable. A _ naturalized 
American citizen of French birth died intestate and 
domiciled in New York leaving real property there 
situate. By probate proceedings at his domicile, this 
real estate descended to a French citizen as the heir. 
The widow of the intestate married a French subject 
and became domiciled in France. An action was 
brought against the widow in the appropriate court of 
her domicile by a natural daughter of the intestate, 
recognized by the intestate during his lifetime accord- 
ing to French law, to recover as heir damages from 
the widow for having concealed from the judicial au- 
thorities in New York before whom the probate pro- 
ceedings were had the fact of the existence of the na- 
tural child recognized as such. In the action it was 
shown that under the New York law real property does 
not descend to a natural child of the intestate father, 
even though the child be recognized ; under French law 
the child could claim as heir of the father. Held, the 
lex rei sitae governs and as it is not contrary to public 
policy in France, the daughter could not take and had 
no cause of action —Cour d’Appel de Paris, March 24, 
1924: Gaz. du Pal., June 22, 1924. 

Id.—Divorce of foreigners on ground not recog- 
nized by law of parties’ domicile and nationality. A 
woman of French nationality by birth but married to a 
citizen of New York and there domiciled sued for 
divorce in France upon grounds recognized by the 
French Code but not by the law of New York. Held, 
the court will not hold the matter in abeyance until 
the administrative authorities have accepted or re 


Cour d’Appel d’Aux, Jan. 24 


of 





et ee 


260 AMERICAN Bar ASSOCIATION JOURNAL 


j 


jected plaintiff's petition f her original 
status as a French subject, since 
nationality may be granted to a French woman married 
to a foreigner only when the marriage has been dis- 
solved by death of the husband r divorce, and as 
the law of the domicile of th es, New York, 
does not grant divorce upon the ground 
this action, the court cannot decree a divorce.—Tril 
Civ. du Havre, Nov. 17, 1923; J. du Dr. Int., 1924, 


1000 


restoration ol! 


advanced in 


Contracts—M edius f ¢ har n discharge—in 
tention of parties—pfla t performance hn f 
debtor or creditor. An Argentine bank issued in France 


bonds of which both interest and principal were payabl 
in French francs in France or in Argentine pesos in 


the Argentine. The bank, in calling the bonds, offered 
payment in French francs alot n bonds purchased 
in France and paid for in fran Ield, this conten 


tion is untenable, as the choi f pnavment in on 
medium or the other lies with the bondholders in ac 


cordance with the apparent intention of the parties 


The Code provision that where hoice is provided by 
the contract, the exer ise f the cl ce is the privileg 
of the debtor, is only a rule of umptive intention 


in the absence of intention expressed.—Cour d’Annel 
de Paris. March 20, 1924: Gaz. du Pal., April 7. 1924 
\ Swiss bank made a iT n France to private 
lenders in French francs, and it was stipulated in 
contract of loan that the sun vuld 
Switzerland in curren egal in France and in Switz 
erland.” The only currency which at the time of re 
payment of the loan was legal tender in both countries 
named being gold or its equival 
the repavment of the loan must be made in Swiss and 


1 
t 


nt in Swiss francs. held 


not in French francs. the mors is the place of net 
formance was stipulated to be Switzerland Trib. Cn 
de la Seine. N¢ 8. 1923: Gaz. des Trib.. Dec 23 
1923. Cf Cour d’Appel de Colmar, Nov. 13, 1923 


J. du Dr. Int., 1924, 1010 
Id.—Mistak f law as excuse for non-perform 


ance. Defendant expressly contracted to make good 
loss caused by fire, believing that the circumstances swt 
rounding the loss imposed a I obligation on him 


to do Later defendant dis« vere that the circum 
stances did not in fact imp in obligation and 
he declined to carrv out his ntract Held. that the 
mistake of law justified non-performance, as the con 
tract was “nul.’”—Cour de Cass.. Tulv 1. 1924: G 
du Pal., Oct. 8, 1924 

In our law a mistake of su nature. i. e.. as t 


one’s antecedent rights mmonly regarded or treated 


as a mistake of fact nstitutine ground for equitable 
relief. Cf. 28 L. R. A. N. S. 785n, 840: 13 C. J. 379 
Sec 268 

Professional A en Ve ae ees 
interested party in prosecution for lation of Sunda 
rest larw \ statute f 1920 e to “syndicats profes 
sionels”” the right in all proceedings 
involving a “pre lirect or indirect, to the collec 
tive interest of their profes 1 In a prosecution o1 
the criminal sid f the urt for violation of the Sun 
dav rest law. a labor union intervened,as a civil suitor 
and it was held that dam ; were properly awarded 
by the trial court the labor union against the party 
guilty of infraction of the statutory prohibition —Cour 
de Cass., March 14, 1924; G {u Pal.. May 20. 1924 

Prior to the enactment of the 1920 statute it had 


been held that the syzidicat interested might interven 
as a corporate personality under the law of 1884. in 


such prosecution to assure enforcement of such laws 


Cour ce Cass., April 5, 1913, D. 1914. 1.67. The prin- 
cipal case interprets the 1920 statute as creating a civil 
right to damages enforcible in the criminal prosecution 
Cf. also, Cour de Cass., May 1, 1924; Gaz. du Pal., 
June 24, 1924; id., Nov. 28, 1916, D, 1922. 1.165 

Sale of Goods—Liability of seller for hidden de- 
fects—alternative and cumulative remed By the 


French Code the seller is responsible to the buyer ever 
for hidden defects, but the buyer is not entitled to can 
cel the sale and to an action against tl eller for dam 
iges suffered by reason of breach of warranty unless 
the seller knew of the defects in the ticle at the 
time of sale. Held, that a seller of autor iles, regu- 
larly engaged in that business, is conclusiv presumed 
to know of the defects, even hidden, in an automobile 


sold by him and accordingly that the buyer m: 
id recover dat 


such reason both rescind the sale at nag 
Pari 19. 1924 


from the seller Cour d’Appel de 
Gaz. du Pal., April 15, 1924 
Cf. Uniform Sales Act Sec. 69 New York 


Personal Property Law Sec. 150-(2), et whereunder 
the buyer may rescind, or sue or counter m for dan 
iges, but may not have both remedies 

ld —Instalment deliveries—non-payment of earlier 
deliveries as justifying refusal to make later deliveries 
A sale of goods contract provided for instalment de 
liveries at fixed periods. The earlier deliveries were 


unpaid at the time of the buyer’s failurs 
legal representative in judicial proceedings arising out 
of the failure tendered the seller the | ri of the later 
instalments but the seller refused to make delivery on 
the ground that the earlier deliveries were stil 
Held, that the refusal was not justified in law, since 
each delivery specified was to be considered a separate 
sale, and that the buyer’s representative might rescind 
Cour de Cass., July 2 


7 
the sale and recover damages 
1924 


1924: Gaz. du Pal., Oct. 4, 

The rule is otherwise when the agreement consti- 
tutes a single sale of which a part I 
unpaid. Bordeaux, Dec. 21, 1892, D. 1894. 2.32. Cf 
Uniform Sales Act, Sec. 53b, 55, 57: Williston, Sales 
2d Ed., Sec. 509 





Torts—Liability without fault. X was a spectator 
it an automobile race in the course of which a tire be- 
came loosened from the rim of one the racing cars 
and flew off, injuring X. Held, that X might maintain 
an action against the manufacturer of the automobile, 
whose agent was driving the car at the time, and that 
a plea of want of negligence was of no avail.—Trib 
Civ de Boul one, Feb 15, 1924 Gaz iu Pal . April 


7, 1924 


Wills—Validity of will made by a German in war 
time, leaving property to French sut t—war legisla- 
tion \ German subject made a will while residing 11 


France in 1917 by which she left all her property to 


rench and Swiss subjects. The testatrix died in 1917 
ind in 1919 all her property was sequestered under wat 
legislation. Held, that the will was valid and the 


; I 
legatees should take, over the objections f the heirs 


at law.—Cour de Cass., May 19, 1924; Gaz. du Pal 
June 20, 1924 

This decision turns upon the provisions of the wat 
legislation concerning the subject, and settles the con- 
flict which had hitherto prevailed in the lower courts 

Legislation, 1924 

Law of February 7, 1924, relating to marriage « 
children of parents who have disappeared and modify- 
ing Article 71, 149, 150, 151, 154, 155, 158 and 16 
of the Civil Code 
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for realization 


é f new financial resources 
1 val ‘ S es 

Law } 26, 1924 g to the provisions 
udgments ce alter separation 

Law of M 26, 1924, modifying Article 295 
he ( cerning marriage between di- 
ed sp 

lect 20, 1924, promulgating the under- 


ngs the arbitra- 


and the United 
La f / 5, 1924, modifying Article 331 of 
Civil Cod rning the legitimating of illegiti- 


Law of M 1. 1924. pr ling for the ratifica- 


n of tl ntion on freedor f transit of Bar- 


1 1 I { 


sion rance and many 


iW I l ’ putting I Tect the | rench 
legislat lepartments of the Lower-Rhine, 


low of | 1, 1924, putting into effect the French 
1 ] lepartments of the Lower- 
1 the Moselle 
1924. pr ling for: 1. Pro- 
; 3, 1918, and subsequent 
s controllis <port of capital and the importa- 
of secu \dministrative provisions 
ting the payment 
Peers tember 16. 1924. fixing the condi- 
unde: Articles 61 to 67 of the law of 
4 I] led relation to various 
sures of finat ntrol over securities 


Decre I r 25, 1924 ncerning the sojourn 


Sec urt ju Droit International,’”’ December, 
24, page 12 to 1305; also “La Bibliographie de 
rance, 113 e,”’ Cercle de la librairie, Paris, 
24, for f graphy under appropriate sub- 

Special attention may be illed to the volume of 


ir K Association on “Principes 
Droit Anglo-Americain, droit privé et procédure,” 


i¢ e | t & de Jurisprudence, 

1924 
E. A 
Italian Legislation, 1923 

Space for more than a superficial and hasty 

é ered the legislation of the 

Discu f any one of the many impor- 

( ns erat t the ne ly annexed provinces 

the « lled for 182 Acts of Parliament, 

heir administrative and finan- 


ling Italian citizenship to them 


ynomic problems of Italy gave 


e number Acts reforming the 
ition syst reducing the number of Govern- 
t employ | reorganizing the various de- 
lents 
The Ele ns Laws received very extended 
ion in tl 31st October, 1923, 


ations of the laws of 1919. 
the provincial and 
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communal administration, and in the public chari- 
ties by the Act of May 27th, 1923. 

The reorganization of the entire judicial sys- 
tem of Italy was made chiefly by the Act of 30th 
December, 1923. It included changes in the terri- 
torial jurisdiction of the various courts and the 
reorganization of the personnel of all the Courts 
of the land. The Act of 7th October, 1923. fixed 
the 3lst of October as the date for the abolishment 
of the “Corti di Cassazione” suppressed by the Act 
of December a 1922. 

The year was most fruitful in legislation revis- 
ing the Civil Service requirements and the control 
and discipline of the government employees. Ap- 
proximately 107 Acts were passed on these matters 
and 29 of them concerned the troublesome employ- 
ees of the railroads. Most of the Acts concerned 
administrative problems and provided for the sup- 
pression of various offices, making provisions for 
the pensions of some and the removal of others, and 
providing compensation for those dismissed. By 
the Act of 5th April, 1923, General provisions were 
made to provide a sliding scale of bonuses to the 
salaries of the Government employees, making 
them better conform to the increased cost of living 

The telephonic and telegraphic and _ postal 
services invited 88 separate Acts of Parliament, and 
these again had to do largely with the suppression 
of many offices and the reorganization and discipline 
of what remained. Private local postal agencies 
were provided for by the Act of 21st October, 1923 

The Educational System of the Nation was 
entirely reorganized by 69 Acts of Parliament, and 
provisions were made by the Act of June 23, 1923, 
to extend educational opportunities to the new 
provinces and the colonies. 

Of course, the Navy and Army legislation con- 
tinued and the consequences of the World War re- 
quired further legislation to meet the problems 
created by the damages of the War, the care of the 
permanently wounded, and the orphans and widows 
of the deceased soldiers. 

The State of War at Zara was brought formally 
to a close by the Royal Decree of 25th March, 1923. 
The Voluntary Militia was established by the Act 
of 14th January, 1923, which provided for its disci- 
pline and for calling it into service when needed 
Tied up with the defense plan of the Nation were 
its Maritime interests which demanded 49 Acts. 
Labor laws were passed controlling the employ- 
ment agencies and the Act of September 10th, 1923, 
fixed the hours of labor in agricultural pursuits in 
the absence of a fixed agreement between the 
parties 

Some of the miscellaneous subjects considered 
were: the control of alcoholic beverages, bv fixing 
the hours of their sale (R. D. L. 7 Oct. 1923); the 
preservation of the National forests, with their fight 
against disease; further control of imports into the 
Italian colonies. Special transportation facilities 
and tax exemptions were provided in certain cases 
for the needs of expositions, exhibits, etc. Another 
National Holiday was fixed for May 24th of each 
vear to commemorate the entrance of Italy into the 
World War. More care was provided for the emi- 
grant by Act of 23rd September, 1923, and the 
Game Laws were entirely revised by the “Legge 
24 June, 1923”, and the “R. D. 24 Sept., 1923” 

J. P. B 
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Spain 
Bibliography 
Hernandez, Joaquin Gracia Justicia militar. 


This is an epitome of every description of judicial acts 
attaching to military jurisdiction and includes the 
rganization of courts martial 

the marshalling of evidence ; 
the 


category of offences; ¢ 
their rules of procedure 
the rights and the limitations of the defence; 
penalties, and the method of their 


character of the 
execution. As is the.case with such tribunals every 


where, the course of justice is summary, devoid of 
technicalities, and, to a great extent, arbitrary. Pun 
ishment under this code follows swiftly upon convi 
tion: it is rare that an appeal can be taken, and some 
of the penalties prescribed are of exceptional and even 
appalling severity. The Spanish Monarchy, being, de 
spite its alleged constitutional foundation, largely sus 
tained by a show of military force, no serious infraction 
of discipline escapes speedy and memorable retribution. 
This work is exhaustive, embracing two thick octavo 
volumes of about nine hundred pages each. It contains 
a great number of forms for the information of thos 
called upon to preside in these courts. | | Casa Editorial 
Maucci, Calle de Mallorca, No. 100 Barcelona. Price 
14 pesetas.) 
Cadero, Angel Selma \ 

This is the most recent of th innumerable edi- 
tions of the Spanish Penal Code, a subject for which 
the jurisconsults of the Peninsula seem to have an espe 
cial predilection. This one 1s probably the most concise 
and cou.veniently arranged of any, having copious notes 
and references, with the penalties prescribed, at the 
margin of each Article The law relative to jurisdic 
tion: the means necessary for the suppression of 
the rules governing applications for pardon; 
and many other matters of importance connected with 
the administration of criminal justice are fully and 


comprehensively set forth The book is objectionable 
sacrificed to secure 


in that legibility seems to have been 
economy of space, the typ being small and indistinct 
and the pages divided ‘nto columns. (Casa Editorial 
Maucci, Calle de Mallorca, N 66, Barcelona. Price, 
5 pesetas.) 
Crehuet, D. M. El feminismo en los aspectos pure 
dico-constituyente y literart This work, which 1s 
Volume VII of the Biblioteca de la Real Academia di 
Jurisprudencia y Legislacion, 1s about the first one of 
its kind bearing upon the extraordinary and inexplica 
ble progress of feminism throughout the world during 
the past decade, and its r volutionary effect upon so- 
ciety. It is, as the title indicates, rather literary than 
strictly legal, and is large ly of a speculative character. 
Well written and evidencing deep study, it contains 
many sound and appropriate suggé stions which may 
well engage the attention oO! the thoughtful readet 
Petticoat government is not popular in Spain, and the 
“emancipation” of the sex 1s not only not understood, 
but its transcendent merits are fat from being recog- 
nized. The Spanish woman than whom does not exist 
a more charming, devoted, and sé if-sacrificing being 1n 
the world, instinctively recoils from the publicity and 
brazen effrontery which characterize, and are presum 
f, the successful career of 
nd notoriety. Admission to 


or , , 
imo Cédigo Pena 


anarchy ; 


ably essential requisites « 
female aspirants for office a 
the Bar in Spain is a matter of greater difficulty and 
implies a much higher degree of intelligence and legal 
knowledge than is exacted by our courts, and a Span 


ish jurist would stand aghast at the glaring ignorance 


and incapacity exhibited by some alleged lawyers 
made and female, who, through the efforts of self 
seeking politicians with an eye to their own personal 
advantage, have been, at times, invested with impor 
tant judicial and administrative authority. “The Spat 
iard is not, in the sense of the modern term of politic 

cant, “progressive.” He adheres steadfastly to cus 
toms which the wisdom and experience of centuri 


aside from any physiological and social consideratio! 
that may exist, have shown to be salutary and profitabl 
} 
‘ 


ai 
to humanity. He has not yet discarded 


tn ancient 
maxim: “Foeminae non sunt capaces le publicis of 
ficiis.” 
The book of Seftor Crehuet is well worthy 


perusal by American lawyers. (Editorial Keus. ( 
cares 3 dupdo, Madrid. Price, 2 pesetas 

Porpeta Clerigo, F. El derecho de astlo eclesiast 
en Espaia—tThis is att interesting historical essa) 
the right of asylum, as it formerly existed, and as 
still, to a very limited extent, exists 1 Spain. = |i 


ancient times, the privilege of sanctuary, adopted an 


maintained by the priesthood as an humane 
tary restraint upon the oppression of arbitrary powe! 
ultimately became subject to great abuse, and was 
rather an encouragement of crime than a shield against 


cruelty and persecution. Like many other regulations 


and salu 


of the Church it was a direct inheritance from pagat! 
ism. The Roman borrowed the jus from thi 
Greeks, among whom certain shrines, groves altars 


and statues of the gods, conferred temporary immunt! 


upon such as took refuge in their sacred 
Criminals, debtors, and slaves, especially the latter 
were the beneficiaries of this peculiar pri ilege It wa 
unlawful to remove them by violence but in cases 
where the , ublic welfare demanded coercive measures 
the suppliants were dislodged by means of fire It 
stated that Romulus, when founding his crt) invested 
it with the right of asylum, as a means of increasing 
the population, a measure of rather questionable expr 
diency. When slaves resorted to the statues of the 
emperor to protect themselves from the extreme brutal 
‘tv of their masters, the latter could be compelled t 
dispose of them to others, in order to ameliorate the 
condition, and prevent a recurrence of #l-treatment 
Antonius Pius published a decree to this effect, as men 
tioned by Gaius, (1-53); “praecipit, “i st intolerabui 
-ideatur dominorum saevitia, cogantur servos $M 
vendere.’ Justinian specifically conferred the privileg: 
of sanctuary upon Christian places of worship. Me 
diaeval churches were not slow to perceive the advan 
tages, pecuniary and otherwise, which could be derive: 
from the exercise of this right, which they encourage 
by all means in their power, and the abuse of whic! 
ultimately caused its suppression Editorial Keu 
Caiiizares dupdo, Madrid. Price, 2.50 peseta 
Angulo Laguna, D. Derecho privado de ! 1sca) 
lhe independence and daring ot the mountaineers « 
the Province of Biscay have always been a seriou 
obstacle to the ambition of Spanish monarchs in thet 
attempts to establish absolute sovereignty over tl 
Peninsula Che claims of the greatest o! these mot! 
archs, Charles V and Philip I1, whose impet ial author 
ity was practically undisputed elsewhere, were on 
conditionally recognized by the Biscayan peasant, wh« 
haughtiness, approaching to insolence, was In a direct 
ratio to-his poverty. The Spanish king, with all I 
wealth and ceremonious etiquette, his grandiloque! 
titles. his inexhaustible resources, and his vast colon! 
Bisca The Biscay: 


pt ecincts 


empire, was onlv “Lord of 
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partment of foreign relations the Swiss Federal Coun- 
has persuaded | 
number of foreign 
the same time the 
Europe and 


proceeding fr 
£ 


the vast elevations 
village of Some: 
nountain chain 
palling landslides 
every 
should be note 
the firm posit 


partures in legislat 
rather a 


cratic of all modern polities, 
on a course of 
somewhat pater1 


these courses the 


was more tenacious of his Fueros, customs whose 
usage from time immemorial had imparted to them the 
authority of laws, than any other Spanish provincial. 
While the Crown experienced little difficulty in abol- 
ishing the F% of Castile, Aragon and Leon, it was 
not until three centuries after the last of these had 
surrendered their ancient privileges, that the Basques, 
in 1870, reluctantly consented to accept the Constitu- 
and ever since that time they have more than 
to established government, evinced 
that turbulent insubordinate disposition which had 
been their distinguishing characteristic for ages. The 
were a singular compound of demo- 
und aristocratic pretension, so incon- 


tion ; 
once, In Opp 


Biscayan Fu 


cratic princi 
sistent as, 1! infrequently, to verge upon the ir- 
reconcilable and the absurd. Every Basque considers 
himself a noble, and his escutcheon, carved in stone 


above the doorway, is the most conspicuous object of 


is hovel. M this pride, no doubt, is traceable to 
the antiquit f his origin, which is involved in mys- 
tery, as this people are generally conceded to be the 


itocthons of Europe 
entioned treatise gives an excellent 
galized customs of this venerable race, 
practically unimpaired the succes- 
mquests of the Peninsula, and has 
left the impr f its nationality on more than one 
currence of rld-wide importance, notably in the 


only existing 

The ab 
account of the 
vhich has sut ed 


sive invasion 


achievements Ionatius Loyola and Sebastian de 
Elcano, which, though productive of antagonistic ef- 
fects, will yet endure to the end of time. (Editorial 
cus, Caitizar iupdo, Madrid. Price, 5 pesetas. 
=. a 
Switzerland 


International and Legislative Aspects in 1924 

1924 has exhibited no strikingly new de- 
ion or constitutional modification but 
-ontinuation and expansion of policies and 
h have been increasingly in evidence 
Switzerland, the most demo- 
has definitely embarked 
videning foreign interests and also of 
alistic measures at home. For both of 
stress of the World War is. responsi- 
le but none the less, do they seem adjustable to the 
temper of the nation. In the de- 


Che yea! 


endencies wl 
luring the past few years 


equirements and 


national executive of seven members, 
‘arliament to increase considerably the 
consulates and legations while at 
formation of new states in eastern 
lsewhere has opened the way to an in- 
reasing number of foreign diplomatic representatives 

Berne. Nor must we fail to notice the stimulus 
Geneva as seat of the League of 


il, which is the 


\ations 
The tendencies above noted have sprung from an 
indeniable growing sense of national solidarity despite 
e fact that Switzerland speaks three languages be- 
des several dialects and is geographically split up by 
of the Alps. Nevertheless, when the 
n Canton Ticino, on the south of the 
vas visited recently by a series of ap- 
aid was freely forthcoming from 
section of the Republic. In this connection it 
that the Swiss Government has taken 
that while its country has not open 
cess to the sea, it is yet entitled to display on proper 


; 
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occasions and in proper places its national flag; not- 
withstanding this position, however, the Federal Coun- 
cil on May 9, 1924, issued a decree prohibiting the 
display of the national flag upon the River Rhine until 
a more formal regulation of such a procedure than that 
now existing shall have been made. On January 21, 
1924, Parliament passed a joint regulation (arrété 
fédéral) approving the convention of Barcelona signed 
on April 20, 1921, touching liberty of transit and 
which comprises approval of a Swiss national flag 
During the year important treaties looking espe- 
cially to the maintenance of peaceful international rela- 
tions have been concluded by the Swiss Government 
with Austria, Hungary, Sweden, Brazil, France and 
Denmark. The Austrian treaty was signed at Vienna 
on October 11th and is a sequel to earlier negotiations 
on the part of the Austrian Republic touching obliga- 
tory submission of international differences to the 
Permanent Court at the Hague. The way thus lay 
open to an Austro-Swiss treaty of conciliation at the 
present time and so the convention provides that dif- 
ferences arising between the two countries and not 
falling within the categories specified in article 36 of 
the constitution (statute) of the Permanent Court may 
be submitted at the outset to an informal process of 
conciliation before proceeding to more formal action 
through arbitration or judicial determination. A per- 
manent Conciliation Commission is formed to consist 
of three members, one of these being sominated by 
each of the treaty signatories and the third (president ) 


being chosen from the citizens of another state. Con- 
ventions along similar lines were concluded with 


Sweden on June 2nd and with Denmark on October 
28, 1924. 

On June 18, 1924, a conciliation and arbitration 
treaty was concluded with the Crown of Hungary. 
With reference to this important document the Federal 
Council took occasion to remind Parliament that 
Switzerland had ever assumed a forward-looking role 
in the matter of arbitration. Already in 1904 the Coun- 
cil had declared the arbitration movement, then assum- 
ing tangible shape in many quarters, to be no superficial 
or transitory impulse but rather a manifestation of an 
international juridical conscience destined to make 
itself increasingly felt with the progress of time; it 
constitutes, said the Council, an elemental principle of 
international jurisprudence and is destined to contribute 
eventually to world-wide regulation of international 
differences. The Theory of this Hungarian treaty of 
1924 looks first to informal negotiation (conciliation) 
and next to the formal procedure of arbitration. A 
convention of somewhat similar aims yet not on iden- 
tical lines was concluded with Brazil October 28, 1924, 
looking to judicial adjustment. September 28, 1924, 
Italy and Switzerland signed a convention embracing 
the twin processes of conciliation and judicial settle- 
ment. These various treaties taken together are be- 
lieved to be in harmony with the spirit which has 
found expression in the League of Nations and which 
is clearly displayed in the protocol just issued from 
Geneva and now being laid before the Governments of 
the world for criticism or assent, 

It will thus appear that the Swiss Government 
has definitely committed itself in its conventional rela- 
tions to a three-fold expression—conciliation, arbitra- 
tion, and judicial decision. The recent treaty with 
Italy illustrates with careful attention to detail the 
principle of obligatory submission of differences to 
judicial adjustment. In the case of the recent Brazilian 
treaty a similar principle is seen; article one of this 
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treaty reads: “The High Contracting Parties engage 
to submit to the Permanent C ternational Jus- 
tice such differences as may arise between them and 
which shall have not been resolved through diplomatic 
or other method of concil ect, however, to 
the condition that the constitution f 
contracting parties shall not be violated.” 

Important treaties 


limitations of the 


Switzerland with France (October 24, 1924), touching 
privileges of fishing in Lake Gen ind with Livonia 


(December 8, 1924). touching commercial relations in 


general. 


In a closely related field much attention has been 
given during the year to questions of alienage, domi 
cile, and the re-integration of widows of Swiss citizens 


where stich widows, prior to their marriage, were them 
selves Swiss citizens. In these instances the National 
Government has been extending financial aid, it beings 
the intention of Parliament to assume as a national 
responsibility all needful and appropriate expense 

On April 3, 1924, Parliament passed an important 
act modifying and completing the existing legislation 


touching insolvency (poursuite pour dettes et faillites 

It is also the intention of the G nent to continue 
the existing system of subsidies to the Swiss Hote 
Trust Association S té fiduciaire suisse pou 
l'hétellerie). Two years ago Parliament appropriated 
for this purpose five million francs: for the coming 
year three millions is estimated to be the needed 
amount. The conduct of Swiss hot forms a most 


important element of the country’s industrial life and it 
is well recognized tl it is et line with public 


policy to rescue it in a measure, at least, from the 


xperienced by reason of the war, not 


effects of losses « 
is this undeniably paternalistic 
inconsistent with the maintenance of democratic gov- 
ernment. In line with th principl 


ction deemed at all 


ese | es Parliament on 
October 16, 1924, passed an act somewhat regulating 
and restricting the enlargement of existing hotels and 
the construction of new ones. It will now be neces- 
sary to first obtain express authorization from the local 
Communal and Cantonal Governments; from the deci- 
sion of these local bodies an appeal will lie to the 
Federal Council at Berne 
Switzerland’s most valuabl 
doubtedly to be now found in 
trical energy springing from the 
power, a power doubtless sufficient to benefit materially 
a large part of Central Europe. On September 4, 
1924, the Swiss Federal Council accordingly issued an 
ordinance intended to interpret and expand existing 
legislation already noticed in tl columns concerning 
the employment of water power itilisation des fori 
hydrauliques) whose direction 


atural asset is un 
he production of elec 
‘ountry’s vast water 


leclared a matter of 
federal control under supervision of the Federal Com 
mission for the Exportation of Electrical Energy, and 
which Commission with the companion body known as 
the Federal Commission of Hydraulic Economy falls 
within the competence of the Federal Interior Depart 
ment. 

The World War has greatly emphasized the im 
portance of national sickness accident insurance 
and on October 10, 1924, the Federal Council an 


nounced its intention of maintaining its existing atti 
tude of liberal aid to the local ness funds (caisses 


maladies ) Switzerland, as already shown in these 
columns, has been the pioneer in more than one aspect 
of social insurance, and is doubtless destined to main 
tain a leading part in this important movement. De 
spite the large volume of social insurance legislation 


already on the statute books there still remains for 


completion a project to extend the present system to 


include invalidity, old age and survivorship insurance 
It is expected that these features will be fully incor 
porated in Parliamentary statutes during coming 
year 

By way of supplement to a recent treaty with the 
adjoining tiny principality of Liechtenstein the Federal 
Council on January 2, 1924, issued an nance it 
tended to regulate transit over the bordet \ n the 
two countries; needless to say that for 1 t commer 
cial purposes the principality is essent | part 
Swiss territory All friends of Swiss institutions will 
be glad to learn that the movement to contro! the opiun 
traffic is able to count Switzerland among it ipporters 
Parliament having passed a regulating act on October 
2nd in line with the international convention of Jar 
uary 23, 1912, and of the legislation recently proposed 
y the | eagcue Nations at Geneva léral 
ur ] ¢ stupéfiants 

\n important statute was passed ‘arliament 
on April 8th, touching indemnification of S holders 
of policies in German life insurance mpanies and 
which companies have so suffered by th r as to | 
placed in more or less embarrassing t the 
present time. The confederation expects to expend 
some twenty-five millions in this new field endeavor! 
ilthough the present results have not en reached 
without much hesitation and more or | riticism 

\s the year closes many questions of national and 
international importance remain upo! ’arliament's 
agenda; among these may be mentioned t mpletion 
of the Swiss penal code and the penal military code 


also the vexed 
France touching the neutralization of Savoy and the 
adjustment of the celebrated Geneva tariff zones. On 
December 11, 1924, the Swiss Parliament consisting 
of the Council of States and the National Council sit 
ting as a united body elected M. Jean-Marie Musy 
President of the Confederation and chairman of the 
Federal Council for 1925; at the same time M. Hen 
Haeberlin was chosen Vice president, ind tl 
j Supreme Court 

Fédéral) were chi semi. M. Stooss being de sign ited as 
President of the Court (Chief Justice M.. Weiss, 
Vice-president ; there were also chosen nine alter 
Justices holding office for six years. This Parliamen 
tary election of members of the Federal Court is the 


questions between Switzerland an 








four members of the 
nate 


ninth of such elections to be held by Parliament since 
the adoption of the present Federal Constitution 

With reference to the possible exercise of arbitral 
functions by members of the Federal Tribunal at 
Lausanne and of the Federal Insurance Court, it 
should be noted that the Federal Assembly on Decem 
ber 19, 1924, resolved that in case a justice of these 


courts should accept the position of arbiter the consent 
of the court should be first obtained and where the 
subject matter of arbitration might ern foreign 
affairs the assent of the Federal Cou should like 
wise be secure On September 26, 1924, an impor 
tant ordinance was promulgated | the Federal 
Ci il establishing copyright  recij tv betweet 


Switzerland and the United States of America based 








on the Parliamentary copyright act of December 7 
1922, and ich came into force Ju 1, 1923; the 
Swiss Government has published together with the 
Federal Council’s ordinance a translation in Germat 

| sh, 


and French of the accompanying proclamation of 
President of the United States, Novet 
Gorpon E. SHERMAN 
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THE COMMON LAW’S INDEBTEDNESS TO ROME 


Inaugural Address as President of the Far-Eastern American Bar Association Before a Meet- 
} ing at Which the British Members of the Shanghai Bar Were Guests 


By CHARLES SUMNER LOBINGIER 








: USE the te mmon la in its wider signifi- 
cance te hich arose in England, 
f prevailing most English speaking coun- 
ies—reg f its form, whether scripta or non 
ripta, at sin, whether worked out in the 
purely native ts or in those applying borrowed 
octrines e,2 Kent,? Pollock and Mait- 
ind* all tel the jealousy manifested by early 
idherents rt fT t ysten t vard the older one 
which tod ith it the civilized world of 
Dr. Shi n his recent and comprehensive 
rk,® ext 
Ig c potent in past centuries 
: 1 Englar rica—t longer obscure the great 
4 debt of Ang] law to t of Rome and the 
; ‘ nowledge of our 
wn law 
‘ Aiel , 

[I should :ike t re this optimistic view; but | 
ive noticed time to time what seem like 
ngering e¢ that medieval prejudice—ex- 

pressing itself in a disposition to belittle the in- 

fluence of the il Law upon our own and even 

to deny the { r any considerable merit.° Thus, 

well know1 teacher of the older generation, 

who served vellate court judge in his later 

years and wv nsiderably (tho not in the field 

ith whicl re here concerned) asserted that 
few rules of iously 1 wedly taken from 
re highly loped system of Roman jurisprudence, 

’ have beet y introduced into the English system.’ 
Then I somet meet law school professors, and 
even Deans, v lemnly assure me that the mod- 
ern curriculut s no place for Roman or Civil 

[ Law that it n alien subject with little or no 
practical value { the American law student.’ To all 
uch I say, TI ; a question for experts. Let us 
invoke the opinions of those who have devoted 
goodly portio1 f their lives to an intensive study 

f both s te! 

One < earlier of the numerous English 
vorks on the ect contains this estimate: 

é In Englat t as in ever ther land where the 

Mistress £ 4) ‘ ~ imore ed her stamp, the image 

1 and the super tion yet remair As the spirit of the 

Roman t he word 1 forms of well- 
nigh every | the Oid World and the New, so 

t loes tl rit Roman Jurisprudence live and work 

n well T t T ( les I 1 | t wl ich twelve 
, centuries ag gled the earlier Teutonic peoples in 
it —_ Eng n its ¢ R s, as embracing law 
¥ - " ’ the fundamental 
spr Vare Wanless. 2 
W 144 
His I ‘ 
Ror \ } 9 I . 
I ve s r s s ent ma not a mt for 
e Con I ntir failure to obtain funds 
to publish its t t f Las Siete Partida that noble pionee: 
Emlin McLair 2 ( n Law, Neb. State Bar 
7 Ass’r Proce T 4 
An encouraging cl t r Hadley of Washington 
¢ Univers St ttit ' from the follow 
ing excerpt fr reen at . gur ames f the American 
‘ j Law Institut "7 s s c 1 department of 
1 r fa fg v ] vf real prop 
rty that te ‘ 74 tit te the men 
who k ” Proceedings, I 
10€ 





its net, and made them bow fore a system which they 
might not crush, has for their caildren also, meshes which 
they may not burst. Ignore it as we may, the books of 
Gaius and Justinian are no mere fragments of a by-gone 
world, the broken links of a chain once strong, now 
riven, and of worth only as memorials of the mighty race 
that forged them; they are portions of a living and a 
growing system; working, at times covertly _ at times 
confessedly ; appealing from the weakness of ¢ a present to 
the glories of a past; enriching, in the hands of those that 
recognize their power; endangering only when that power 
is unfelt, or unacknowledged. Scarcely a change for the 
better has, of late years, taken place in the administration 
of the Law of England, which has not been foreshadowed 
in the law-books of Justinian. Wearied with subtle trick- 
eries, and clumsy forms, and constant breaches of sub- 
stantial justice, we have been driven, at times unwittingly, 
and grudgingly at times, to the broad principles and the 
severe logic of the Roman Jurisconsults.’ 


A distinguished Scotch writer, who was also 
judge observed: 


That the Roman law exercised considerable influence 
on the law of England cannot be doubted;-for Bracton, 
and other early writers, who contributed much to the 
formation of the English law, borrowed many rules and 
principles from the civilians,” 


As to the Roman contributions through Brac- 
g 


ton, Lord McKenzie’s view is supported by no less 
an authority than Sir Henry Maine," and also by 
the pioneer writer on Equity,’* while the one Eng- 
lish author who has devoted an entire treatise to 
this general subject states his conclusion regarding 


CE 


Bracton as follows: 


English Law was reduced to order on a Roman frame- 
work, furnished with many Roman terms, its gaps filled 
up with actual Roman matter, so long as this was not 
inconsistent with English Law. . . . To him Eng- 
lish law is undoubtedly indebted for an extensive Roman 
terminology which survives to the present day.” 

Thus, says an eminent English legal scholar: 

Partly through the early law-writers, much more 
through the Chancellor’s jurisdiction, and partly, perhaps 
in an increasing degree, through intercourse with other 
nations and through literary and professional training, 
the Roman law has materially helped, and is still helping, 
to form our rules for the business of life.” 

I will close this examination of the experts by 
illing two Americans 

“The evidence, both internai and historical,” says 
Pomeroy” “is conclusive that the common law of England, 
in the earliest formative period, was much indebted to 
the Roman juris sprude nce which enters so largely into the 
judicial systems of all the western nations of the European 
continent. Besides the proof furnished by the law itself, 


9. Grapel, Sources of the Roman Law (Philadelphia, 1857), 105, 106 
). Mackenzie, Roman Law (Kirkpatrick's. Ed., 1911) 45 
1. “That an English writer of the time of Henry III should have 
been able to put off on his countrymen as a compendium of pure 
English law, a treatise of which the entire form and a third of 
e contents were directly borrowed from the Corpus Juris, and 
that he should have ventured on this experiment in a country 
where the systematic study of the Roman law was formally pro 
scribed, will always be among the most hopeless enigmas in the 
ry of jurisprudence.” Ancient Law? 82. 


12. “There is scarcely a principle of law incorporated in the treatise 


of Bracton, that has survived to our times, which may not be 

traced to the Roman Law. Bracton’s direct references plainly 

do not comprise nearly the whole of what he adopted immediately 

from the Corpus Juris.” Spence, Equitable Jurisdiction of the 
» 


Court of Chancery, I, 132 
3. Scrutton, Influence of Roman Law on the Law of England (Cam 
ge, 1885), 120, 121 


4 R by, Introduction to Justinian, V 
5. Equity Jurisprudence (3d Ed.), I, § 14 citing Giterbock Braceton 
and His Relation With the Roman Law (Coxe’s Trans.) p. 24 
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1 


several important facts connected with the external history 
of its primitive stages point to this conclusion. The clergy, 
who possessed all the learning of the times, were students 
of the Roman law. The earliest justices of the common 
law courts, as well as the chancellors, were generally taken 
from the higher orders of ecclesiastics; and o% all occa 
sions where it was necessary for them to legislate in the 


decision of particular cases, to create new rules for rela 
tions hitherto undetermined, they naturally had recourse to 
the code with which they were familiar, borrowed many 
of its doctrines, and adopted them as the ground of their 
judgments. Nor was a knowledge f the Roman law 
confined to the courts; its study became a part of what 
would now be called the higher education. . 4 
considerable portion of doctrines, and even of the terms 
in which its rules are stated, is taken directly from stand- 


ard treatises of the day upon the Roman jurisprudence.” 

“The basis of Anglo-American law—if not its pre 
dominant element”—observes Dr. Sherman”, “is the Civil 
Law of Rome.” 


But in order to arrive at correct results in out 
inquiry let us not rely entirely upon the general 
conclusions of others, however well qualified. Let 


us determine, if possible, by a brief analysis of the 


Anglo-American legal system itself, how far it 1s 
‘ baad i . 
indebted to Roman sources. We may survey that 


system under the following heads (1) Persons; 


(2) Contracts; (3) Property; (4) Crimes, (5) Pro 
cedure. 

(1) In the law of Persons let us consider first 
that of Marriage. Here we find the rules pre- 
scribed in Justinian’s Institutes’? mainly reproduced 
in the modern law. Even Justinian’s definition’ of 
marriage would not be far out of the way in any 
common law jurisdiction. So the restrictions aris- 
ing from relationship, non-age, etc., are almost 
identical. And the mode and grounds of annulling 
a marriage at Rome were the same as those in Eng- 
land, because the latter adopted the Canon Law, 
which, as regards these matters, coincided with the 
Roman. 

“A striking case of Roman influence observes Mr 
Justice Scrutton,” “is to be seen in the prohibition of 
donations from husband to wife during coverture.” 

And Sherman®® sees in the repudiation of 
“the feudal common law ideal that husband and wife are 
one . . .. simply the reenactment of the doctrine of 
Rome law as to the freedom of married women.” 

In the law of parent and child we are indebted 
to the Roman law for the very important, not to 
say humane, expedients of legitimation™ and adop 
tion?” so far as we have them 

“It seems probable,” says Mr. Williams in his 
learned treatise®®? “that the jurisdiction of the 
Chancery Division of the High Court of Justice 
over infants is derived directly from the Praetor’s 
jurisdiction.” Mr. Spence** had long previously 
noted that in such matters the Corpus Juris “has 
been occasionally consulted, if not resorted to as an 
authority.” Mr. Justice Scrutton® says: 

A part of English law which can in all probability 
be traced back in a joint growth from Roman and German 
originals is the gradual development of the liability of 


a man for the acts of his children, servants, or agents 

16 Roman Law in the Modern World Fd. 19 I. 9 

17 Lib. I, tit. IX, X 

18 “Nuptiae autem sive matrimor rT est, v et mulieris « 
individuam vitae nsetudinem t I 1X (1) 

19. Influence of Roman Law n Law f Eneland, 80 Cf. Ken: 
Fffects of Marriag n Property 4 110. 111: Bre V 
Woolven, L. R. 1 ( Div. 41¢ Spanish Civil Code, arts 1 { 
et seq 

20 Roman Law in the Modern Worl 21 Ed. 1922), J, 9 

21. Gray, C. J. in Ross v. Ross, 129 Mass, 24 37 Am. Rey 21 

22. Id 

23. Institutes of Justinian Illustrated by English Law (2nd Fd ~ 
86 Cf. Phillimore, Private Law f t Romans, 293-6, 303 

24. Equity Jurisdictior f tl High ¢ f Chancery, I, 606 et s 

] ; 19 


26 Influence of the R n Law or f glar 


as to which | can only refer to Mr. Holme nteresting 
work. 

[he work referred to contains this positive 
tatement: 

So far as concerns the influence of the Roma 


law upon 
our own, especially the Roman law of master and servant, 


the evidence of it is to be found in every book which has 
been written for the last five hundred years. It has been 
stated already that we still repeat the reasoning of the 


Roman lawyers, empty as it is, to the present day 
\s to artificial persons it has recently been de 
clared: 
The jurisprudence of every modern civilized State con- 
tains the fundamental principles of the Roman law of 
private corporations. Their familiarity is but proof posi 
tive of their survival since Justinian to the present time. 
Every system of modern corporation law is indeed modern 
Roman law. Really, all that modern law has done ts t 
enlarge the superstructure and add to the details.” 
(2) Coming now to contracts we find it every 
where conceded that “the idea of ‘earnest,’ . . 
was taken from the ciyil law.’** Thus the rule 
that a party who fails to proceed with his contract 
forfeits earnest money which he had deposited was 
first positively stated in terms of the English law 
by Bracton, who, in turn, follows Justinian.** There 
is not, indeed, such general agreement regarding 
our indebtedness to Roman sources for the law ot 
bailment. But in 1703 a case™ was decided which 
was deemed of sufficient importance to justify its 
inclusion among the first collection of leading Eng 
lish cases whose learned editor pronounces it “one 
of the most celebrated ever decided in Westminster 
Hall,”** and of which Mr. Schouler™ says: “If any 
case deserves to be styled a leading one it is this; 
for Eailments as a recognized topic of our common 
law here historically began.” Lord Chief Justice 
Holt there said: 
In order to show the grounds upon which a man should 
be charged with goods put into his custod 





ly, I must show 
the several sorts of bailments. And there are six sorts of 
bailments. The first sort of bailment is, a bare naked 
bailment of goods, delivered by one man to another t 
keep for the use of the bailor; and this I call a depositum 
and it is that sort of bailment which is mentioned in 
Southcote’s case. The second sort is, when goods or 
chattels that are useful are lent to a friend gratis, t 
be used by him; and this is called commodatum, because 
the thing is to be restored in specie. The third sort 1s, 
when goods are left with the bailee to be used by him 
for hire; this is called locatio et conductio, and the lendet 
is called locator, and the borrower conductor. The fourth 
sort is, when goods or chattels are delivered to another 
as a pawn, to be a security to him for money borrowed of 
him by the bailor; and this is called in Latin, vadium 
and in English, a pawn or a pledge. The fifth sort 1s, 
when goods or chattels are delivered to be carried or 
something is to be done about them for a reward to 
be paid by the person who delivers them the bailees 








who is to do the thing about them Phe xth sort is 
when there is a delivery of goods or chattels to somebody 
who is to carry them, or do something about them gratis 
without any reward for such his work or rriage, whicl 
re Holmes, Common Law, 18. 
Shern Roman Law in the Modern Wor 2nd Ed. 192 
132 133 
8. Chapman, C. J n Howe v. Hayward, 108 Mass i A Re 
306, citing Giuterbock, Bracton and his Relat to the Romar 
Law (Phil. 1866 
This appears now to have expanded into tl i at tk 
language of Nelson, J., in Hansborough v. Pech { S 
506, 18 I ed. 523) “the party who has advance ney or 


ne an act in part performance of the agree: then stops 


short and refuses to proceed to ultimate the other 








party being ready and willing to proceed ar fulfil his stipula 
tions according to the contract, will not ermitted to recover 
back what has thus been advanced or don Green v. Green, 9 


Cow. 46; Ketchum v. Evertson, 18 Johns 364; Leonard v. Morgan, 
6 Gray 412; Haynes v. Hart, 42 Barb, 58.” 
R 


30. Howe v. Smith, L 27 Ch. Div. 102 (1884 Sedutton, I 
fluence of Roman Law on the Law of Engla: 
Coggs v. Bernard, 2 Ld. Raym. 909, 1 Smith’ ading Cas St 
Am. ed Pt. I 69 

2 Id. 382 
Bailments i ed sec, 10 
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this present ly Bracto1 lil > 100, it 
called mand It an obligation which arises 
mandat It t we call in English as acting by 
commission.” 
/ a 
In this passage, it will be seen, are grouped 
ree of the Ron ‘real” contracts and two of the 
: - : 
onsensual, ng with a third which belongs to 
either. “All p es are agreed,” says Mr. Justice 
; rutton,” “that Holt, in Coggs v. Bernard, 
; tematized a1 plified Bracton, who in turn 
l copied the titutes almost word for word.” 
rd Holt hi uintly says 
[This Bractor cited is, I confess, an old author; 
in this his trine is agreeable to reason, and to 
it the law is er countric Che civil law is so, 
ou have it stinian’s Inst. li tit. 15 
I do not t claimed anywhere that this 
us case } eel overruled Judge McClain, 
¢ e! de cl 
\ 21 matter fact the elaborate exposition by Lord 
It in that case the principles of the civil law with 
t ' ference to pos rights in personal property, dis- 
. t from the ownership, never was and never 
§ came a correct f on of the mmon law on the 
ect After mpting r two centuries to make the 
criptior t t ts the whole menclature which 
y : rd Holt ends ‘ to mtroduce was abandoned and 
f hear no mort f dep tum, mandatum, commodatum, 
’ 110, operis, f it nductio or locatio operis 
um ven ] Sic. )° 


But both the terminology and the classification 








| e been substantially repeated by practically all 
: sequent text-writers Sir William Jones, the 
| ssical commentator (1781) changed the phrase- 
gy slightly, ling bailments 
Ve sé bositum, or deposit; 2, Mandatum, or 
1 mmissk W mpense ; Commodatum, or loan 
: us* without | 4, Pignori acceptum, or pawn; 5, 
Hum, oF ring, W h is always with reward.” 
But surely t menclature is not less Roman 
n Lord Holt is Story’s Che next writer, 
uler,*® criti the classification but, never- 
eless, embodi t even in his latest edition, 
hile more recent treatises*' on the subject, include 
e classificatior both Lord Holt and Sir Wil- 
m Jones l y that these have been “aban- 
ned,” theret eems altogether too strong a 
tatement. It true that there have been contro- 
rsies as to th tent to which the Anglo-Amer- 
law ot | ments, as a whole, derive from 
man sources 1 Chief Justice Cockburn, e.g., 
arked that 
S a misappre to suppose that the law of England, 
ating to the " { f common carriers. was derived 
m the Roma 
But this mere obiter dictum and Brett, ie 
se authorit purely historical question does 
appear t e been rr to that of the 
ef Justice, | reviously declared in the same 
h one whi read Story and Sir W. Jones on 
iilments, and dgment of Lord Holt in Coggs v. 
rnard can d that the Common law of England as 
bailments d upon, though it has not exactly 
pted, the Ror iW It is true that Lord Holt rests 
for authority lel, n Bractor but the treatise of 
acton adopts | the divisions of the Roman law in 
: S s Lea g \ t I i x 80 
( I ence } e Law Eng 188 


} 1 Eng 
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the very words of the Roman text, and further adopts 
the exception of the Roman law, and the Roman reason 
for it. . . It is obvious that Bracton or English 
judges before him adopted into the English, the Roman 
law.* 

As to common carriers the same eminent Eng 
lish common law judge observed in the course of 
an opinion: 

The reason which is given in the civil law for m° king 

a carrier chargeable, and upon which our law no doubt 
was founded, is, because a carrier may be in corres- 
pondence with those that rob him; and the like reason’ 
may be given here.“ 

There is another branch of the Anglo-American 
law of contracts which is even more indebted to the 
Roman law, viz., the “law merchant.” Mr. Mitchell, 
in his treatise on that subject,*° expresses the con- 
clusion that “in no small measure Roman law was 
the raw material of the law merchant, but that ma- 
terial the mediaeval merchant fashioned and framed 
as seemed good to him.” 

So Mr. Justice Scrutton* says: 

Now this Law Merchant, thus recognized by the laws 
of England, drew part of its matter from the Civil Law 


This Lex Mercatoria had therefore a Roman founda 
tion; and the importance of this will be seen when we 
remember that Lord Mansfield, the father of modern 
mercantile law, during the 32 years in which he was 
Lord Chief Justice of the King’s Bench, constructed 
his system of commercial law by moulding the findings 
of his special juries as to the usages of merchants (which 
had often a Roman origin) en principles frequently 
derived from the Civil Law and the law of nations. ; 

Thus the Law of General Average, as developed by 
the Courts, appears to rest upon a Roman foundation. 


The Roman pecunia trajectitia was a loan of money 
wtih which merchandise was bought and shipped, being 


at the risk of the lender till the goods reached their 
destination. The interest on the loan was originally un- 
limited but was restricted by Justinian to 12 per cent 
And though the Roman law fell into oblivion, the in 


stitution appears to have survived in the Bottomry and 
Respondentia of the Law Merchant. 

“The English law of partnership,” adds the 
same author,*' “is derived from three sources, the 
Common Law, the Lex Mercatoria, and the Roman 
Law. Of the Lex Mercatoria we need only say here 
that it appears in itself to have been at least partly 
based on the Roman law.” And he finds “a sufh- 
cient agreement between the two systems to justify 
the assertion that while the method of the introduc- 
tion of so much Roman law in early times is not 
clear, in later times most of its leading principles 
have become incorporated into the Common law 
of Partnership.”* 

(3) The Anglo-American law of property 
would doubtless be thought of as least affected by 
Roman influence. Our real property law, we are 
often reminded, is feudal in its origin. True, but 
the feudal tenure itself, according to an eminent 
authority,*® derives from the emphyteusis. 

The supposedly common law estate of curtesy 


has been ascribed to Roman origin. Says Mr 
Justice Scrutton: 
A curious incident of the marital relation, probably 


derived from the Roman law, is the life-tenancy of the 
husband in his wife’s lands of inheritance, if issue has 


43. Id. 1C. P. D. 88 
44. Lord Holt, C. J., in Lane v. Cotton, 11 Mod. 12, 88 Eng. Reprint 
853, 855 

45 The Law Merchant (Cambridge, 1904), 161 

46. Influence of Roman Law on Law of England 
47. Id. 159 

48. Id. 161, 
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been born alive, a tenure known as “per legem Angliae,” 


or “by the curtesy 
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father life interest in all property 
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and had 1 such right in a 
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e overlook the influence on Eng 
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form of the disp 
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Sherman®® adds: 


of inheritance sim 
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ble lien”, observes Pomeroy,™ “is 
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The lead- 
ority n the subject of the mort- 
“a security founded on the com 
erfected by a judicious and wise 


he principles of redemption of the 
» that source may be traced the 
juitable conception of the mortgage 
il estate to a mere lien, the cons« 
e “equity of redemption” and its 

necessity of foreclosure.** Out 
ntator on Equity finds that the 


trusts “has undoubtedly been de 
law 
of disposing of property by testa 
The same writer 


doctrine of election . . in 
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germ existing in the Roman 
det commissum 
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om Roman law, viz 
d_ historicall 





mentary succession 


become a modified 
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‘Every American state has laws 
ilar to those of Rome.” Justin 
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Equity of which Maine®™ says: 











blood™ has largely given way to the juster con- 
ceptions of the Roman Law. & 
(4) Sir Henry Maine® regarded Crimes as the : 
least scientific part of Roman jurisprudence. Nat } 
urally, then, we would look for fewer ntributions 
therefrom. “The influence of the Roman law” (of 
crimes) said Sir James F. Stephen,” “is clearly 


‘ 
traceable in all definitions, though it was in all 
cases adopted with modifications peculiar to Eng 


land.” As regards criminal respon ty t civil EB 
law rule that all participants in a crit re treated 

as equally guilty has been carried into the English 
law.®* The latter has also borrow t least one 

of the important crimes in its categ from the 
Canon and civil law system. For “adultery 

crime was unknown to the commo! M Phe ; 
prohibition of ex post facto laws has been traced ’ 


67 


to Roman sources. 
(5) One who compares carefully the remedies 
j 


devised and employed by the Roman praetor in the F 
exercise of his imperium extra ordinem with those 


afterward developed in the 

cery can have little doubt that the latter find tl 
source in the former. Thus the 

clearly the parent of the moder tion.”* It 
ex parte and emergency 
(prohibitorium ), restorative (resi 

datory purpose and the situations ea ene 
to meet, all testify to a common 
too, the restitutio in integrum fur { I el 
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character, { I \ tIVE€ 
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for bills for cancellation or rescis t t aside 
conveyance contracts, etc » { ry pr 

cedure supplied the form for p1 n the 
ecclesiastical,” and afterward th: icery, courts 
from the Jibellus (whence “bill,” “libs to the 
decretum. The valuable practic« tervention 
seems to be a late adaptation ot ¢ practice 

and so is the less common reme f sequestra 


tion.” 
One very important feature ol man proced 
ure seems to have been follows the Eng 
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law to a much greater extent tha commonly 
1 . - 


supposed. Evidence is usually echt of as 

peculiarly common law subject a1 t surprises 
many to find in the Roman law | tatement 
of its fundamental principles in mu e forn 
as they are expressed now. The late Chief Justice 
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vision into presumptions of tact (praesumptionis 
facti seu hominis) and of law (praesumptionis juris) 
with the latter’s subdivision into conclusive (juris 
et jure) and rebuttable.** There was the presump 
tion of the regularity of legal proceedings,®* the 
presumption of bona fides,*’ the presumption that 
one in possession of personality (mobiles) has titl 
thereto,” the presumption of payment arising from 
the debtor’s possession of the credit instrument*® 
and the presumption that money moving from a 
debtor to a creditor is intended as a payment and 
not a git.” 

In the Roman Law, as in our own, facts and not 
opinions were usually sought from witnesses,” and 
signatures were provable by a comparison of hand 
writing.” Evidence was required to be pertinent 
and relevant® as well as the most original which 
could be obtained. Copies of documents were ad 
mitted only in the exceptional cases now provided 
for and hearsay was generally excluded® though 
the supposedly modern exceptions as to ancient 
facts*® and dying declarations” were recognized. 
The method of perpetuating testimony by examin- 
ing witnesses de bene esse is plainly of Roman 
origin.**. So is the Bill of Discovery.*® 


[I] 


I have not attempted here to exhaust the sub 
ject of Roman influence on the Anglo-American 
law, but merely to present pertinent examples ot 
such influence upon its various branches. But that 
influence has not been direct only; hardly less im 
portant have been the indirect results. 

“The Roman law,” said Lord Chief Justice 
Tindall,*®° 

forms no rule binding in itself upon the subjects of thes 
realms; but in deciding a case upon principle, where no 
direct authority can be cited from our books, it affords 
no small evidence of the soundness of the conclusions 
to which we have come, if it proves to be supported by 
that law, the fruit of the researches of the most learned 
men, the collective wisdom of ages, and the groundwork 
of the municipal law of most of the countries in Europe 
The authority of one at least of the learned Roman 
lawyers appears decisive upon the point in favor of the 
defendants 

Lord Thurlow, in deciding a case’™ involving 
two legacies and whether they were cumulative or 
substitutive said: “No argument can be drawn in 
the present case from internal evidence; we must 
therefore refer to the rules of the Civil law.” 

So it has been said’ of Lord Mansfield that 


85. Justinian’s Dig. XXII, (111), De Praesumptionibus 

86 Hunter, Roman Law (3rd Ed.), 1059 

87. Grueber. Lex Aquilia, 2638, note. 

ss McKenzie, Roman Law, 385 

89 d 

90 Id 

‘1 Hunter R an Law, 1055 

92 le 

93 I 

94 I 
I 
I 


. 
unter, Roman Law. 1054: Code, lib. IV, tit. XXI, 167 


miter, 1055 


; 

d. 1058; Code, lib. TV. tit. XIX, 10 

| 

I 

96 d Digest, lib. XXII, tit. ITI, 22 

97 Mascardus, De Probationibus, concl. 108L 
98 Digest, lib. IX, tit. II, 40 


99. Equitable remedies—Discovery.—“The fundamental conception of 
this auxiliary jurisprudence to obtain evidence by means of a 
suit f discovery was undoubtedly borrowed from the Roman law 
procedure That law had provided actiones interrogatoriae 
which defendants were obliged to make answer under oath to 


questions propounded, and actiones ad exhibendum in which the 
degree compelled the defendant to produce some specific thing 
The former class had, as it appears, become obsolete in the time 
of Justinian; but the general purposes, objects, and methods of 
the proceeding are described in the treatises and compilations of 
the Roman law which have survived to our own time.” Pomeroy, 
Equity Jurisprudence (3d Ed.) I,-§ 193, citing Phillimore Private 
Law Among the Romans, 182. 

100 Acton v. Blundall, 12 M. & W. 353 (1844), where Justinian’s 

Digest was cited arguendo. See Warren's Law Studies 732 

101 Hooley v. Hatton, cited in Ridges v. Morrison, 1 Brown, C. C. 
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but only for a supply of principles to guide him 
upon questions unsettled by prior decisions in Eng- 
land.” 

An early American Judge 
thought said: 

With respect to the civil law, however enlightened and 
admirable a system of jurisprudence it may be, it is not 
our law, nor have our Courts any authority to declare 
it so. Our Legislature has adopted another system of 
laws. Where our law is obscure or doubtful, it is fre- 
quently of great utility in explaining or determining it, 
more especially as a great portion of our law was derived 
from that source.” 

A well known American text-writer, subse- 
quently a member of the French bar, has expressed 
as follows the results of his observations on this 
point . 


amplifying the same 


104 


In the case of doctrine after doctrine and rule after 
rule—is it not written in the book of the history of the 
Common law—our judges have floundered about for a few 
centuries, shutting their eyes to the light, shooting wide 
of the mark, guessing as best they could, conning their 
precedents and trying through the interpretation of one 
man’s nonsense by another man’s nonsense to reconcile 
the decisions more than to decide the cause, doing wrong 
by rote, working injustice to an uncounted multitude of 
unhappy litigants, doing, however, only what they were 
compelled to do in the administration of the judicial sys- 
tem imposed upon them, and then, when quite out of 
breath in the mad chase after a case in point, finally 
fetching up in the clearness and justice of the Civil law 
rule on the subject 


The truth is that this process borrowing from 


102. Campbell, Lives of the CI Justices, II, 488, 439 
108 Harper, J., in Fable v. Brown, 5 I 878, 8390 (18385 
104. Beach, The Civil Law in Ame 


AMERICAN FOREIGN LAW 


\MERICAN Bar ASSOCIATION JOURNAL 





“he made ample use of the compilations of Justinian, 














the Roman Law has been carried on for man 
centuries and has been effected not only by text 
writers and judges but by legislatures as w ell. At 
certain times it has been more extensive than at 
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66 OREIGN law is a question of fact.” The 
rule, deeply embedded in the fabric of the 
Common Law and of Austinian Juris- 

prudence, gives cause for the occupation of a special 
class of experts. Skilled in the laws of two coun- 
tries at least, they need the added faculty of being 
able to explain the rules of one system of law in the 
terms of another. Their calling demands the high 
est standard of professional integrity since a court is 
more easily misled when dealing with the rules of 
an alien system than.when construing domestic law 
In Europe, and as between our own states, it has 
been easy for the lawyer entrusted with a case to 
summon an eminent authority on the law of a neigh 
boring jurisdiction to testify. Distances are short 
As between the United States and foreign countries, 
however, time and space make the importation of 
experts unduly expensive. Hence we have come to 
rely largely on the services of foreign lawyers liv- 
ing in our midst or on Americans skilled in foreign 
law. Yet the —— ations of such experts are 
rarely generally known, and, as regards foreigners 
at least, they need undergo no examination of fitness 
nor be subject to disciplinary proceedings 









others. Leaving out Vacarius, who first formally : 
introduced the study of Roman Law in England, 4 
the most prolific single borrower was Bracton, and 
if his famous treatise’ had, like its even more cel : 
brated Spanish contemporary, “Las Siete Partidas, 
been actively supported by the reigning monarcl 
England, like Spain, might have become a civil law 
country." But, although that result did not fol 
low, neither did Roman contributions to the perry 
law cease with Bracton. They have continued 
through one or more of these agencies down to our 
own day and bid fair to continue, through at least 
the legislative agency, for an indefinite period in 
the future. Surely then no student o1 ctitione 
of the Anglo-American legal system who hopes t 
be well equipped can afford to ignore the Romar 
Law. For the modern methods of legal study are 
mostly the application of a maxim emphasized by 
one of the framers,? of the common law and 
selected as the motto of the first case | ok? 
Melius petere fontes, quam sectari rivulos 
I shall have accomplished my purpose if I have y 
shown that Roman law is one of our principal 5 
fontes. & 
105. “De Legit et Consuetudinibus A» 
106. Bracton.—“It is il r th f s 
the bench had is roma risprudence 
would have become a ‘subsidiary law’ in | Pollock 
Maitland, History cf the Engiish Law (2 
107. Coke, Institutes, I, 305 | 
can. Seis dies” ci 
oO ~*~ y 
ASSOCIATION 
A second occupation connected with foreig: 
law has arisen through the penetration of America 
commerce and finance into all parts of the globe 
It has become necessary to determine not only what 
are the legal consequences attached to an act com 
mitted abroad but what will be the results of con 
templated action and how the proposed activity cat 
comply with all the requirements of foreign law 
Advice on such matters, too, must be given by those 
lawyers who by linguistic and other training car 
familiarize themselves with the laws of other coun 10 
tries. In giving such advice, the lawyer acts in hi rt. 
professional capacity even more clearly than does 
the expert in a trial since he determines a cours« 
of conduct fraught with legal c nsequences. Yet 
here again his ability to advise is not determined by 
examination nor, in the case of the foreigner, can * 
he be disciplined except perhaps for practicing la 
without being admitted to the bar J 
A third interest in the law of foreign countri 
arises through the need of legislators and reformers 
of the law to acquaint themselves with the attempt 1 
of other jurisdictions to solve their problems | 
laws similar to those contemplated at hon It 
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o an nes, the need of the legal 
ess siness ld in general for 
t Ve can never hope to enjoy 
situation in world affairs 
re able correctly to 
ret tl ‘ throusrh our activi- 
1] ( ( on:r who deals 
f law even 
( 
knowledge it has 
eces yers in other sys- 
t { earning from other lands 
selves with the statute 
n h information on the 
ula é wl The need of 
1] been adn iI ibly expressed 
é ticle n B. Moore called “Sug 
S f Jurisprudence.” The prob 
f tl lawye f otl jurisdictions 
e t r ideration of 
e the Association of the Bar of 
Cit N Libraries all over the United 
te e ti ck foreign laws and law 
t M Columbia and the lamented 
Ad have been especially active 
s atte e been ably assisted by 
Com reau of the American Bar 
sociat t f American Law 
ols, and the | Sectic the Bureau of For- 
nd Di ( merce in placing full and 
c reign law at the disposal 
the stud titioner One of the most 
ble incent study has been the founda- 
f the Li Yraftine Research Fund at 
mhbia T] Law Scl 1 and the adoption 
met rress 
those who are devoting them- 
es to the st erstanding and practice of 
gn | ng and establishing an esprit 
rp felt. During the summer of 
+ two eff 1ade to establish this contact. 
Com t w Bureau of the American 
Ass t s annual meeting on July &th 
ed thori ring a New York Sec- 
tl s Section was visualized as 
ul I requently to discuss their 
mor e all resident in the com 
cial « ntri In Paris, on August 
tl be the American Bar 
( t rtained by the Société de 
ation ¢ the senior association in this 
l It w suggested that an American 
h of the S bring lawvers in Amer 
te ct into touch with each 
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other, irrespective of their being members of the 
American Bar Association or not, and at the same 
time establish a contact with an organization hav 


ing relations all over the world. This suggestion 
was transmitted to a number of lawyers and a very 
interesting correspondence showed the large inter- 
est in the idea of organization even if not in this 
particular form. 

A preliminary meeting was held at the Bar 
Associatién Building in New York City, presided 
over by the Chairman of the Special Committee on 
Private International Law and Conflicts of Law of 
the Association of the Bar of that city. The Chair- 
man and Vice-Chairman of the Comparative Law 
Bureau as well as the President of the City Bar 
Association were present and spoke. The following 
committee on organization was appointed: Judge 
Charles S. Lobingier, Chairman; Phanor J. Eder, 
Joseph Wheless, Charles B. Fernald and G. Evans 
Hubbard, Secretary. During the weeks that fol- 
lowed, the committee had frequent conferences with 
those interested in the field of foreign law and con- 
cluded that there was room for an American organ- 
ization which could stand on its own feet, the mem- 
bers of which need not be members of any other 
association. The organization was contemplated as 
a purely professional one but having an advisory 
committee of business men. Active membership 
was to be restricted to members of an American 
bar but associate membership should be open to 
members of foreign bars and to others not yet ad 
mitted. This was substantially the contents of the 
report submitted to the second meeting at the Bar 
\ssociation on February 24th, at which the con 
stitution, a copy of which is appended, was adopted 
It was left for a third meeting on March 5th t 
select the members of the General Council, who 
should in turn elect officers. 

The problems faced by the new Association 
are many. In the first place it must become nation 
wide in scope. Although the greatest number of 
specialists in foreign law are located in New York, 
cases involving foreign law and advice on foreign 
law arise all over the United States. In order to 
be of service to the profession, it must be able to 
make its presence felt everywhere. Then there is 
the question of the status of the lawyers of other 
jurisdictions. Their present situation is somewhat 
anomalous. Their activity cannot be too much 
restricted since their presence is necessary and re 
strictive legislation here would lead to restrictive 
legislation directed against American lawyers prac 
ticing abroad. It must be one of the principal 
functions of the Association to strike a proper bal 
ance between the interests of this class and the in- 
terest of the public that only qualified persons be 
permitted to give advice on legal matters. The 
Association must also do what it can to increase the 
sources of foreign law available. The contents of 
Bar Association or Law School libraries must be 
made accessible. Changes in the law must be noted 
through regular reading of foreign reports and by 
correspondence with foreign lawyers and associa- 
tions. It has been suggested that the whole field of 
law be subdivided so that French, German, British 
and now the American society should each study, 
digest and publish the changes of law in certain 
countries alone. But above all it must be the object 
of the Association to uphold the standards of the 


foreion law bar Where so few have accurate 
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error or even decep- 


knowledge the possibilities of 
be avoided if the 


tion are numerous, yet they must 
American bar and our country as a whole is to re- 
tain the respect of the world 

At the first meeting of the members of the 
Association held in the Bar Association Building, 
New York City, on March 5th, the following were 
elected to the General Council: Hon. Theodore 
E. Burton, Cleveland; Prof. Manley O. Hudson, 
Harvard Law School; Mr. Charles B. Fernald, New 
York; Judge Otto Schoenrich, New York; Judge 
Charles Lobingier, New York; Mr. William W 
Smithers, Philadelphia; Mr. Guy Van Amringe, 
New York; Mr. Phanor J. Eder, New York; Mr 
Arthur K. Kuhn, New York. 

The meeting was well attended and addresses 
were made by Mr. David Hunter Miller, Mr. Ralph 
S. Rounds and Mr. Edward Schuster, as well as by 
the members of the General Council who were 
present. A meeting of the General Council was held 
immediately after the meeting of members. The 
following officers were unanimously elected: Mr. 
William W. Smithers, President; Mr. Guy Van 
Amringe, Vice-President; Mr. G. Evans Hubbard, 
Secretary-Treasurer. 

Mr. Smithers is also Chairman of the Compara 
tive Law Bureau of the American Bar Association, 
Mr. Guy Van Amringe, Chairman of the Special 
Committee on Private International Law and Con- 
flicts of Laws of the Association of the Bar of the 
City of New York. The office of the Secretary- 
Treasurer will be Room 1114, 17 East 42nd Street. 
New York City. 


‘ 
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THE AMERICAN FOREIGN LAW 


ASSOCIATION 


CONSTITUTION OF 


York City on February 24th, 1925.) 


(Adopted at New 
I.—Name. 


The name of this organization shall be the American 


Foreign Law Association 
II.—Objects. 


The objects of the Association shall be the advance 
ment of the study, understanding, and practice of foreign, 
comparative and private international law, the promotion 
of solidarity among members of the legal profession who 
devote themselves, wholly or in part, to those branches, 
the maintenance of adequate professional standards rel- 
ative to members and active cooperation with learned societies, 
devoted to such subjects, like the Comparative Law Bureau 
of the American Bar Association, the Société de Legislation 
Comparée, etc. 

III.—Membership. 
membership shall be open to any 
good moral character, who, besides manifesting a special 
interest in the objects of this Association, has been duly 
admitted to practice before the Federal Supreme Court or 
the highest court of a state, territory, or possession of 
the United States 

2. Associate. 


1. Active one of 


Persons having all the above qualifica- 


tions except that of admission to an American bar, and 
who are members in good standing of the bar of a for- 
eign country or who hold a University degree entitling 
them to apply for admission to a bar or who are other- 


wise specially qualified in any of the branches of law to 


which this Association is devoted, are eligible to asso- 
ciate membership which carries all privileges of active 
membership except the right to vote and hold office. 

3. Honorary. The Association may, from time to 
time, choose as honorary members, persons who have 
made some notable contribution, official, professional, or 


literary, in the field to which this Association is devoted 


IV.—Officers and Committees. 


1. General he affairs of the 
shall be managed by a Council of 
members shall be 


Association 
nine whose 


Council, T 
General 
oe 


chosen by ballot at a regular meeting 
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of the Association and shall hold oth 
except that at the first election three 
one year and three for two years. 

2. Administrative Officers. The Coun 
President, Vice-President, Secretary and 
shall perform the duties implied by 
Association as a whole as well as ior 
President and Vice-President shall be 
bers of the Council. The offices of S$ 
urer may be filled by the same person 

3. Committees. The Council shall a 
and consult with it, a standing Advisor 
such number as may be deemed most 
sisting not necessarily of members of t 
of those distinguished in such fields as 
transportation and other industries 

Special Committees may be appoi 


dent when authorized by the Gener 
necessary, upon his own motion. 
V.—Dues. 
The annual dues for all member 
shall be $10. 
ViI.—Meetings. 


The annual meeting of the Associat 
the third Monday in November of ea 
meetings may be called at the request 
bers or at the pleasure of the President 
the By-Laws Those present at any 
stitute a quorum. 


Vil.—Amendments and By-Laws 


[his Cor..titution may be amended 
vote of the active members present at 
ing of the Association or at a special 


that purpose; provided that notice of the 
ment shall have been mailed at least tet 
to all active members. 

By-laws not inconsistent with this ‘ 
adopted or changed at a regular or s 
noticed or by the General Council. 





Tennessee Raises Judicial Salaries 


(From the Nashville Tennes 

The General Assembly has dons 
increasing the salaries of the judiciary 
torneys general There is no 
group of officials in the state and 
paid for the effort they expend 

None of the men now serving 
in the office of attorney general may 
advance in salary. The act 
until September 1, 1926, so that th 
torneys elected that year will be the 
the benefit of this legislation. 

We have regarded with som 
creasing number of resignations 
and the office of attorney general 
excuse of too much work and too lit 
tion has been offered for these resigt 
cials, less responsive to the wishes oi 
than many who have resigned cont 
It is almost an impossibility to 
men for these positions at the salari 
In recent days the Governor has 
Tennessee for a successor to Judg 
Court of Civil Appeals. The tende: 
been refused by a number of outstar 
They could not make the sacrifice. 

Under the new scale of compensatior 
of our Supreme Court will receive $7, 
members of the Court of Civil Appea 
cuit, criminal and chancery judges §$: 
torneys general $4,000. 
no means be criticized as too libera 
are indeed small pay for men capab! 
ing the state of Tennessee, men t 
us must look for protection of life and 
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Articles on Foreign Law Published in France 


R nt Law Journals Pibliography, 1923, including colonies, and in- 
on | Cl “a c “ ~ 


clusive of French works on some other countries. 








Argentina EK. A. 10 A. B. A, Jour. 363-’8. 
’ eg bliograp! By J. W. oe ( ourt Decisions, 1923. E, A. 10 A. B. A. Jour. 

284-5. 

Doct Argentine Law—a Admission to the Bar in France. Joseph Du 
om ine 154 Vivier. 3 Docket 2856 ’7. 
i The Early French Bar. 157 Law Times (Lon- 
Bolivia : don) 433-435. 
egisiation, Bibliograp! P. J. E. 10 Duty of attorney as to defense of client known 
: to be guilty—a French viewpoint. Berkeley Davids. 
Brazil 27 Law Notes 227-229. 
9 10 A. B. A. Jour. La Reception du Barreau du Canada a Paris. 
2 Can. Bar Rev. 514-24. 
= . ™ Visit of the American Bar Association to Paris. 
rege gare _ William D. Guthrie. 10 A. B. A, Jour. 761-768. 
Pe oe a a ur. and © Jour. Addresses at the Palais de Justice. Ibid. 768-772. 
Only si Addresses at the Hotel de Ville. /bid. 772-776. 
Chile French Administrative Law. James W. Gar- 
lL evistat y Senor A. Labatut. 6 J. ner. 33 Yale L. J. 597-627. 
fees S { : Death Duties in France. A brief editorial state- 
ewisiati n. 1922 1923. and bi liography. P. ment. 155 L. T. 115. 
10 A \ ur. 267-8 British Children Born in France—Bill before 
: the French Senate—A mention by way of summary. 
China C. O. B. 157 Law Times 330. — : 
Current re the Department of the Com- French Conception of Domicil. Therese Leon. 
tive Law But 10 A. B. A. Jour. 290. 68 Sol. J. 872; 158 L. T. 99-100. 
Comment the { onstitution ol China. The French Penal Law Relating to Criminal 
old Scott Quigh 18 Am. Pol. Sci. Rev. 346-50. Assaults on Minors. P. Reutenauer. 6 Jour. Comp. 
Some Aspect f China’s Constitutional Prob- [| 3q Ser 50-66. ’ 

H. S. Qi 39 Pol. Sci. Q. 189-200. 1914. Divorce in France. A letter by Andre 
Extra-territ ity in China. Charles Denby. (Colaneri, of Paris. 21 Case & Comment 329, and 
\m. J. Int. L. 667-675. Bata). see 132 Law Times 377. 

The Reformi the Judicial System in China—a American Divorces in Paris. Charles F. Beach. 
ment by ‘ sen. 15 Law Times 353. 28 Law Notes 32-3. An editorial comment on the 
Foreign Juri tion in China. N. Wing Mah. subject, 56 Chicago Leg. N. 264. 
676-695. Se ge 7/81. ~The Law of Trade Unions in France. John H. 
Codification. C. S. I 10 A. B. A. Jour. 290. Romanes. 36 Jurid. Rev. 339-349. 
Law Codification in China. F. T. Cheng. 6 J. ; 
p. Leg. 3d Ser. 283-92 , Germany 
iMasteatios Chinese Supreme Court Cases. Bibliography 1923. R. L. Notz. 10 A. PB. A. 
LL. me +)/ -* Jour. 370-72. 
Colombia Case Law in Germany—a comment in a letter. 
The Ne ( ian Law of Bills and Notes. 46 N. J. L. J. 325, 8 Minn. Law Rev. 360. . 
ota ated > Mich. L. Rev. 823-8. [Treaties with Germany and Compensation for 
War Damage. Hessel E. Yyntema. 23 Col. L. Rev. 511- 
Costa Rica 527; 24 Colum. L. Rev. 134-53. 
Some misc is items; bibliography. W. German Mortgages and Paper Marks. 157 Law 

10 A. RB r 273. ‘ Times (London) 223. 

REIS The recent reforms in German Civil procedure. 
ee yas Vr ae: In substance, a chapter prepared for the forthcom- 
the Lega ession in Dan nortan” By Vice ing “History of Continental Civil Procedure” in the 
u ri. IN 3 Docket, page 2867. Continental Legal History Series. Robert Wyness 
Denmark Millar. 10 A. B. A. Jour. 703-709. 

wer t legislation unconstitutional Gautemala 
sien en. 10 A. B. A. Jour. 792- Laws and decrees, etc. W.S. P. 10 A. B. A. 

Ecuador Jour. 275-6 oe 
I egisiat I 1923 P. | E, 10 A. B. A. Haiti 
274-5 Legislation, etc., 1922-3. W.S. P. 10 A. B.A. 
Egypt Jour. 276-7. 
[he Constitution of Egypt. Norman Bentwich. Honduras 
Comp. Leg r.. Part 1, 41-9 Narcotics; Land Legislation; Changes in Cus- 
Divorce Dot in Egypt. 69 Solic. Jour. toms Tariffs. (Brief Notes). W.S.P. 10 A. B.A. 
lon JPOR-209 Jour. 277. 
Esthonia Iraq. 
Pe Constit ‘ Esthonia. Bv.Antonius The Constitution of Iraq. Nigel E. Davidson, 7 J. 






Bi tstew on, Of S OConstl. Rev. 3-12. Comp. Leg. 3d Ser. 41-52. 
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Italy 
On the Reform of the Italian Penal Code. By 
the Social Service Faculty of the Catholic Uni- 
versity of the Sacred Heart in Milan. Transl. by 
Arthur J. Todd. 14 J, Crim. L. 524-43. 


Japan 
Current review, in the Department of the Com 
parative Law Bureau. 10 A. B. A. Jour. 290. 


Legislation, 1923. G. J. K. 10 A. B. A. Jour 
290. 
Japanese legal codes; Japanese Jury Law. Re 


view of, as translated by J. E. de Becker. By M. 


G. C. 6 J. Comp. Leg. 3d Ser. 152-4 
Mexico 

Laws and Decrees, 1923. J. W. Constitutional 
Law, Federal Tax on Real Property, Life Insurance 
Companies, Petroleum, Miscellaneous. Richard C 
Backus. 10 A, B. A. Jour. 277-9 

Legal Aspects of the Mexican Problem. A. G. 
Burr. No. Dak. Bar A.. 1923, 66-77. 


Nicaragua 
Presidential Decrees; Ratification of Conven- 
tions of Central American Conference. W. S. P 


10 A. B. A. Jour. 280. 


Palestine 
The Antiquities Law of Palestine. Norman 
3entwich and F. M. Goadby. 6 J. Comp. Le... 3d 
Ser. 251-4. 


Panama 
Legislation. W.S. P. 10 A. B. A. Jour, 280. 
Peru 
Constitution; Legislation, 1923; Executive 
Orders, 1923. P. J. E. 10 A. B. A. Jour. 280-2 
Poland 


The Codification of Polish Law. Stanislaus 
Golab. 6 a. Comp. L. 3d Ser. 95-109. 

The Codification of the Criminal Law in Po- 
land. G.G. A. 6 Jour. Comp. L. 3d Ser. 332-4. 


Portugal 
Proxy Marriage in Portugal between resident 
of Portugal and resident of Pennsylvania. 9 Minn. 
L. Rev. 78-9. 
Rumania 
The New Rumanian Constitution. D. Mitrany. 
6 J. Comp. Leg. 3d Ser. 110-19 


Russia 
Recent Legislation Isaac A. Hourwich 10 
A B. A. Jour. 285 7 
The New Soviet Codes and Soviet Justice. 
Pitirim Sorokin. 23 Mich. L. Rev. 38-52. 
New Soviet Code of Procedure. Editorial re 
view. 66 Solic. J. (London) 400. 
Soviet Courts—New Code of Civil Procedure 
48 N. J. L. J. 40-41, from the London “Times”. 
Courts in Soviet Russia. 8 Constl. Rev. 181- 
183, from The London Times 
The Legal System of Soviet Russia Borris 
M. Komar. 10 A. B.A. Jour. 349-354, 434-438 
The Federal Constitution of Soviet Russia. Borris 
M. Komar. 24 Col. L. Rev. 36-53 
Salvador 
yme miscellaneous matter of interest. W 
P. 10 A. B. A. Jour. 280 
Santo Domingo 
Legislation, etc., 1922, 1923. P. J. E. 10 A 
I. A. Jour. 273-4 


Wy 
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Spain 































Bibliography. S. P.S. 10 A. B. A. Jour. 287 

288, 
Sudan 

Notes on the Legislation of the ingio | gypt 
sudan. D. Gwyther Moore. 6 J. Comp. Leg 
Ser. 131-4. 

Switzerland 
The Swiss Civil Code. Ernest ochustel 


J. Soc. Comp. Leg. 3d Ser. 216-227. 
Legislative and International Aspects in 192 
Gordon E. Sherman. 10 A, B. A. Jour. 288-90 


Turkey 
Jurisdiction over Foreigners in Turkey. N. } 
6 J. Comp. Leg. 3d Ser. 330-332. 
Claims in Respect of Property in Turkey. 15 
Law T. (London) 466, from The Board of Trad 
Journal. 


Venezuela 
Legislation, 1923. P. ts | 1O A. B. A Jour 
282-3. 
Miscellaneous 
Proof of foreign law. 608 Soli | Londor 
627 


General Bibliography, arrange 
see A. P\ A. Jour., and 6 J. Comp. Leg. 3d Ser 


General — Bibliography, 1923, France an 

lrench Colonial, Europe, United States. E. A. 10 

A. B. A. Jour. 363-368. \ 
General—Countries South of the Rio Grands 


Herman G. James. 18 Am. Pol. Sci. Rev. 541-52. 

General—Present situation with regard to the 
privileges of foreigners in the Near East. F. M 
Goadby. 6 J. Comp. Leg. 3d Ser. 258-271 






General—An American Visitor’s Impressions 
of Foreign Courts. By Judge T. C. Munger. 10 
A. B. A. Jour. 178-183; Nebraska Bar A. 192 0 
68-82. y 

General—European Literature and Legislatio1 I 
Current review, in the Department of the Compara pé 
tive Law Bureau, 10 A. B. A. Jour. 284 m 

Aviation—The Law of Aviation. William Lat 
7 J. Comp. Leg. 3d Ser. 96-100 a 

Caliphate—Abolition of the ( yhate Orig Re 
and history of the office. 157 ] L. 221-2 

City Planning and Zoning. | several Euro- . 
pean countries, see parts of The Law of City ond 
Planning and Zoning, by Frank Backus Williams 
New York, 1922. 

The Code Napoleon and Its Framers. By Hon 
Charles B. Wheeler. 10 A. Bar A. Jour. 202-206. 

Convention between the United Kingdom an 
Belgium respecting Legal Proc: ngs in Civil ar 
Commercial Matters. Signed at London, Tune 21 
1922. Text in English and i1 rench, 68 Soli 
Jour. 582-583. 

Criminal Law—American an uropean Cri 
inal Jurisprudence. Hacker E: 14 J. Crim. | p! 
589-92. 

Labor—International Labor. Lav See the 
sues of the Am. Lab. Leg. Re see Journal 
Comparative Legislation 

Married Women—Citizens Marri 
woman . Cyrol D. Hill. 18 Ar !. Int. Law. 720- 

se) 

Mixed Claims Commission—W ork the Mix 

Claims Commission. Dr. Karl vor ewinski, Gern 
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of Negotiable Instruments, 
Editorial. A. K. Kuhn. 18 
f International Justice—The 
Hudson. 18 Am. J. Internat. 


n and statute on The regime 


of international concerns. 


Apr. 20, 1921. 18 Am. J. Int. 

Capital Levy in Switzerland 

: . rE 

6 J. Comp. Leg. 3s. 154-6. 

n, Paul Louis. By John H. 
Rev. 337-339 

( Obituary by A. G. J. Comp. 

Serge A. Obituary tribute by 

e. 18 Am. J. Internat. L. 300. 


ire under the Tangier Con- 


7 J. Comp. Leg. 3d Ser. 
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Texts of 
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Internat. L., Supplement. 
Recent Official 
numbers The American 
1 Law. 
es. Published by the Interna- 
Vol. 1, 1920; Vol 2, 1921; 
ection of the most important 
affecting labor adopted in the 
Reviewe: John B. Andrews. 


701-702, 


Book Reviews 


Code of Criminal Procedure 


e Jury Law. Review by M. G. C. 
Leg. 3d Ser. 152-4. 
T.). American Trademarks, 


ights and Patents in China. A 
Review in 30 Case & Com- 


vs Imposing Income Tax and 
he British Dominions. 36 Jurid. 


l. June. 
Die Verausserung von 
1922. Review by E. J. S. 
Sci QO. 678-83 
(Von Sigbert Die Freien 
einer allgemeinen Kulturwissen- 
h and Leipzig, 1922. Review 
Rev. 265-6. 
Das Zivilrecht Sowjetruss- 
Soviet Russia), 1924. Re- 
1 T. H. Thiesing. 24 
~ 2? 
Lehrbuch der Rechtsphilos- 
Review by |! F. Alberts- 
eV 490 4 
R Arbitration Treaties 
Nations to the Close of the 


Manning for the 


for International Peace. New 
sity Press, American Branch. 
| ief ré 1eéV In 10 A. B. A, 
V Formative principles of 


graph published in the IIli- 
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Translation of review in 


Review in 1923. 


“Revista”, < H, 
499-500. 


Moller and Wolff: Handbook of Foreign Legal 
Procedure, 1924, edited by Heinr A. Moller, Advo- 
cate in the Supreme Court at Copenhagen, and Dr. 
Harry Wolff, Advocate, Berlin. 1924, London: 
Stevens and Sons, Ltd., 20s. Review notice in 36 
Jurid. Rev. 377-378. 


Nakano, (Tomio): 


nois Law 


the Italian W. 18 Ill. L. Rev. 


Ordinance Power of the 
Japanese Emperor, 1923. Review by H. S. Quigley. 
9 Minn. L. Rev. 83-5. Review by James Hart, 10 
Va. L. Rev. 572-4. E«ief review by E. W. Putt- 
kammer, 10 A. B. A. Jour. 399. 

Oppenheimer. (Heinrich). Constitution of the 
German Republic. Brief review in 68 Sol. J. 812. 
Review by E. J. S. 40 L. Q. Rev. 262-5. Brief re- 
view by Howard Lee McBain in 33 Yale J. 795-6. 

Ots (José M.): El Derecho de Familia y el 
Derecho de Sucesion. Review by Wyndham A. 
Bewes. 6 J. Comp. Leg. 3d Ser. 151-2. 


Priestly (Herbert Ingram): The Mexican 
Nation. 1923. A review in 8 Const. Rev. 62-’3. 
Roguin (Ernest): La Science Juridique Pure. 


Paris, 1923. 3 vols. Review by Roscoe Pound. 


37 Harv. L. Rev. 525-6. Review by A. K. 19 IIl. 
L. Rev. 391-396. 

Vabre (Albert): Le Droit international du 
travail. Paris, 1923. Review by E. F. Albertsworth. 


18 Ill. L. Rev. 428-431. Review by A. E. R. 40 
L. QO. Rev. 131-2. 
Vico, (Carlos M.): Doctrine of Capacity in 


An article in the Revista, Univers- 

ity of La Plata. A notice by Wyndham A. Bewes. 

6 J. Comp. Leg. 3d Ser. 154. 
Walton (Frederick Parker) : 


Argentine Law. 
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An Important Experiment 


The executive committee of the Association of 
the Bar of the City of New York has undertaken 
an experiment which should prove interesting to 
the members of local organizations elsewhere. It 
has determined, we read in a statement issued by 
the committee, “in conformity with the policy of 
making the Association more useful to the indi- 
vidual members, to try an experiment in informal 
legal conferences with the purpose of increasing the 
participants’ legal knowledge under conditions as 
congenial and sociable as possible. For this pur- 
pose, it is sought to organize a group of twenty- 
five members who can meet one night a week in a 
suitable and attractive room at the Association. At 
each meeting each member of the group is expected 
to be prepared to state in the form of concrete 
problems five legal questions arising in his own 
practice during the week. The other members will 
be given a very brief period in which to discuss 
each question before the answer is supplied by the 
propounder. 

“By this method each member of the group will 
be in the position of having to answer in his own 


mind at each meeting over one hundred legal 
questions arising in all branches of the law.” 
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